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G. HEILEMAN BREWING COMPANY VS.

Circuit Court of the United States for the Western District

of Washington, Northern Division.

G. HEILEMAN BREWING COM- ~^

PANY,
Complainant,

vs. L No. 1953.

THE INDEPENDENT BREWING
COMPANY,

Defendant.

To the Honorable, the Judges of the Circuit Court of the

United States for the Western District of Washington,

Sitting in Equity:

G. Heileman Brewing Company, of the City of La Crosse,

County of La Crosse and State of Wisconsin, and a citizen of

said state, brings this its bill of complaint against the Inde-

pendent Brewing Company, of Seattle, in the County of King

and State of Washington, and a citizen of said state, and there-

upon your orator complains and says:

That your orator is a corporation dulj^ organized, existing

and doing business under and by virtue of the laws of the

State of Wisconsin, having its principal office and place of

business in the City of La Crosse, County of La Crosse and

State of Wisconsin, and a citizen of the said state.

Your orator further shows unto your Honors upon in-

formation and belief that the defendant is a corporation, or-

ganized, existing and doing business under and by virtue of the

laws of the State of Washington, having its principal office

and place of business in the City of Seattle, County of King
and State of W^ashington, and a citizen of said state, but as to

the facts relative to said incorporation your orator has no

definite knowledge.
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Your orator further shows unto your Honors that for more

than eight years preceding the commencement of this action

your orator has manufactured at the City of La Crosse a cer-

tain high (luality of beer which it has marked and designated

by the use of a label, a copy of which is annexed hereto and

made a part hereof and marked Exhibit A. That said label

has been employed for the purpose of identifying the true and

genuine product of your orator and the quality of the goods

bearing such mark.

Your orator further shows unto your Honors upon informa-

tion and belief that prior to the adoj^tion of said label and mark

by your orator said label and mark had not been used by

others to designate the same of a similar kind of goods and

that the said label and mark was original Avith your orator

and does now and always has designated the true and genuine

manufacture of your orator except for the use hereinafter com-

plained of by the defendant.

That being so the owner of the said label and mark your

orator did, on the twenty-third day of June, 1906, file in the

United States Patent Office an application for the registra-

tion of its said trade-mark, which said application bore serial

number 20520, that thereupon your orator complied with all

the requirements and rules of the Patent Office and with the

statutes in such cases made and provided, to the end that on the

twenty-fifth day of June, 1907, a certificate of registration did

issue out of the Patent Office in the name of the United States

and bearing the seal of the Patent Office and duly signed by the

Acting Commissioner of Patents, which said registration bears

number 03492, certified copy of which is hereto annexed

and made a part hereof and marked Exhibit B.

Your orator further shows unto your Honors that the use

of a mark for designating beer which consists essentially of

a conventional or typical Dutch or German scene with an inn

and table surrounded by drinkers and with a subterranean or

underlying passage, recess or room showing vats, barrels or

other receptacles such as are ordinarily employed for storing
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beer, together with a scene of a cooper or coopers making or

working upon the buikling of a barrel or butt, was original

with your orator, and has been used by your orator exclu-

sively for designating the beer of your orator's manufacture

for more than eight years last past, and but for the pirating of

said mark by the defendant as hereinafter complained of your

orator would now be in the exclusive use of said mark.

Your orator further shows unto your Honors that since the

adoption of said mark in or about the first day of January,

1902, your orator has continuously and uninterruptedly used

the said mark and label by applying the same directly to bottles

and other receptacles containing beer of your orator's manu-

facture, which said beer has been shipped, transported and sold

in interstate commerce between the State of Wisconsin, the

state of its manufacture, and many other states of the United

States.

Your orator further shows unto your Honors that it has

expended large sums of money and a great amount of labor

in the perfecting, advertising and exploiting of its said beer

to the end that the quality of said beer shall and has become

known to the public, and that the public by reason of such

excellence of quality and by such exploiting has come to know

the beer the manufacture of your orator as and for a high

grade and quality of beer, and to know that said beer is desig-

nated by the mark and label attached hereto and marked Ex-

hibit A, and that said beer is purchased and designated by the

purchasing public by the said mark and label appearing upon

said beer and in accordance with Exhibit A as aforesaid.

Your orator further shows unto your Honors that it is now

and always has been since on or about the first day of Jan-

uary, 1902, the sole and exclusive owner of the said mark and

label represented by Exhibit A hereto attached, and that it

is now entitled to the sole and exclusive use of said mark and

label in the designation of its product, and entitled to relief

against any and all persons, corporations, companies or busi-

ness associations using said mark or any mark simulating said
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mark or which is cakulated to be confused with said mark or

any mark in the semblance of the scene or scenes appearing

upon your orator's mark and label as exemplified by Exhibit A.

Your orator further shows unto your Honors that with full

knowledge in the premises and of the reputation of your ora-

tor's beer and of the demand existing for the same and in

the use and meaning of your orator's said mark and label

consisting of the Dutch or German drinking scene with the

subterranean room or passage containing barrels or butts as

indicating and identifying the qualit}^ origin and genuine-

ness of your orator's beer the defendant, the Independent

Brewing Company, of Seattle, in the County of King and

State of Washington, the corporation as aforesaid, meaning

and intending to divert and secure to itself such portions of

the good will of your orator's business in manufacturing and

selling beer and to destroy for its own profits by unlawful

means the reputation of and demand for your orator's beer

wholly without your orator's consent and against its repeated

protests has manufactured and sold beer of a quality different

from and inferior to your orator's beer in this district and

elsew here, and has used upon such beer in connection with the

sale of the same your orator's trade-mark in so nearly the exact

form and configuration as employed by your orator as to de-

ceive purchasers into believing that the beer the manufacture

of the defendant was and is the beer manufactured by your

orator, and to confuse and defraud the public into purchasing

the defendant's beer believing it to be the beer of your orator.

That your Honors may be fully advised of the flagrant imi-

tation of your orator's trade-mark and label employed by the

defendant and used upon beer of the defendant's manufacture

in derrogation of the rights of your orator, your orator has

attached hereto and made a part hereof a label employed by

the defendant upon beer manufactured by the defendant

and sold in competition with and being confused as and

for the beer of your orator's manufacture, and has marked said

label Exhibit C.
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Your orator further shows unto your Honors that the de-

fendant employs the label exemplified by the Exhibit C in

the same manner as your orator employs the label exempli-

fied by Exhibit A upon the true and genuine manufacture of

your orator, namely, by attaching the said label directly to

bottles containing the beer of the manufacture of the defend-

ant. That the bottles to which said labels of your orator as

exemplified b}^ Exhibit A and the infringing lal)el and mark

as exemplified by Exhibit C are cylindrical in form and of such

proportion that the labels exemplified bj^ Exhibits A and C
when so attached to bottles as aforesaid are not visible in their

entirety but only in sections, and that certain sections of the

label exemplified by Exhibit C more nearly resemble corre-

sponding sections of your orator's label exemplified by Ex-

hibit A than as is tlie case with other sections.

Your orator further shows unto your Honors on informa-

tion and belief that the defendant has sold beer not manu-

factured by or for your orator bearing the said fraudulent

trade-mark and label among the several states of the Ignited

States and has without your orator's consent reproduced, coun-

terfeited, copied and plainly and obviously imitated your ora-

tor's said trade-mark and label to your orator's great loss and

injury.

Your orator further charges that by reason of the counts

and premises of the defendant aforesaid your orator's trade

has been unlawfully interfered with and profits which by right

belonged to your orator have been unlawfully diverted to the

defendant, and that the defendant continues to unlawfully in-

terfere with and divert your orator's business and the profits

therefrom to its own use and behoof, and that the i)ublic has

been and continues to be misled, and that the beer the manu-

facture of the defendant has been and continues to be sold

as and for the true and genuine beer of your orator's manu-

facture for many years known and in demand as hereinbefore

set forth, and that the use by the defendant of the said in-
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fringing niarlv of your orator and of liis peculiar configura-

tion displayed thereon has the effect of enabling and jiro-

nioting the impairment of the reputati(m of and the demand

for your orator's beer, and the fraudulent and unlawful sale

and substitution of the defendant's beer as and for the beer

of your orator's manufacture to your orator's great loss and

injury and to the great loss and injury of the public.

Your orator further shows unto your Honors that the good

will of its said business of manufacturing and selling the

particular beer designated by the trade-mark and label ex-

emplified by Exhibit A is of great value, amounting to many

thousands of dollars and more than ten thousand dollars an-

nually, and the value of its right to the exclusive use of its

trade-mark and label exemplified by Exhibit A and its par-

ticular configuration and the scene appearing thereon is to

the value of many thousands of dollars and more than three

thousand dollars annually, and it cannot with certainty state

the amount it is entitled to recover from the defendant by

reason of its infringement of your orator's said trade-mark

and label, and upon information and belief your orator charges

that the amount which it is entitled to recover by this suit

and by reason of the counts of said defendant above recited

amounts to more than the sum of three thousand dollars.

For inasmuch as your orator can have no adequate relief

except in this Court, and to the end therefore that the de-

fendant may if it can show why your orator should not have

relief herein prayed for your orator prays as follows

:

That a writ of subpoena directed to said defendant com-

manding it on a day certain therein to be named to appear

and answer this bill of complaint and abide and perform such

orders and decrees in the premises as to this Court may seem

meet, and may be required by the principles of equity and

good conscience shall issue out of and under seal of this Court.

That the said defendant shall, according to the best and ut-

most of its or its officers' knowledge, remembrance, informa-
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tion, belief and records make to the matters and facts herein-

before stated and charged, full, direct and true and perfect

answer, not, however, under oath, an answer under oath being

hereby expressly waived.

That the defendant may be adjudged and decreed to account

for and pay to your orator the j^rofits or gains thus unlaw-

fully derived from the pirating of your orator's rights as well

as the damages sustained by your orator by reason of the

infringement of your orator's rights complained of, and that

upon entering decree against the defendant your Honors may
proceed to assess or cause to be assessed under your direc-

tion defendant's unlawful profits or income as also in addi-

tion thereto the damages sustained by your orator by reason

of the defendant's infringement and piracy, and that the Court

may increase the actual damages so assessed and found to a

sum of three times the amount of such assessment as by statute

in such cases made and provided.

That ^Tit of injunction may issue from and under the seal

of this Honorable Court pendente lite enjoining and restrain-

ing the defendant, its officers, servants, employees, associates,

attorneys, solicitors, clerks, workmen and agents from further

sale or use of the said infringing trade-mark and label or any

material or misleading part thereof pending the determination

of this cause.

That a writ of injunction may be issued from and under

the seal of this Honorable Court perpetually enjoining and

restraining the said defendant, its officers, associates, attor-

neys, solicitors, clerks, servants, workmen, agents, employees,

and all in privity with it or them from in any manner further

manufacturing, selling or using the trade-mark of your orator

or any mark in similarity thereof and in violation of your

orator's rights.

Your orator further and finally prays that equity may be

done and the relief above prayed for and all other relief that
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it may be righteous in the premises to administer may be af-

forded your orator as to your Honors may seem meet.

G. HEILEMAN BREWING CO.

By G. WARD KEMP,
Solicitor for Complainant.

Seattle, Wash.

EDWARD T. FENWICK,
L. L. MORRILL,

Of Counsel.

600 F Street, Washington, D. C.

State of Wisconsin,

County of La Crosse.—ss.

Emil T. Mueller being duly sworn on oath deposes and says

:

That he is secretary of the complainant corporation; that he

has read the above and foregoing Bill of Complaint, and knows

the contents thereof, and that the same is true of his own

knowledge except those matters therein stated upon informa-

tion and belief, and as to those matters he believes it to be

true; that this verification is made on behalf of the complain-

ant for the reason that the complainant on account of its cor-

porate existence is unable to make the verification on its own

behalf, and that such verification is made with the full knowl-

edge and under the direction of the board of directors of said

corporation.

EMIL T. MUELLER.

Subscribed and sworn to before me this 30th day of Jan-

uary, 1911.

(Seal) THOS. H. BAILEY.

Notary Public for La Crosse County, Wisconsin.

My commission expires February 4th, 1912.



^^^
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EXHIBIT B.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

To All Persons to Whom These Presents Shall Come, Greeting:

THIS IS TO CERTIFY that the annexed is a true copy

from the records of this oflfice of the Certificate of Registration,

Statement, Declaration, and Drawing in the matter of the

Trade-Mark registered by G. Heileman Brewing Co., June 25,

1907, Number 63,492, for Beer.

The Certificate of Registration was granted for the term of

twenty years, and so far as is disclosed by the records of this

office, said Certificate is still in full force and effect.

IN TESTIMONY WHEREOF, I have hereunto set my hand

and caused the seal of the Patent Office to be affixed at the

City of Washington this 2nd day of December, in the year of

our Lord one thousand nine hundred and ten and of the

Independence of the United States of America the one hun-

dred and thirty-fifth.

(Seal) F. A. TENNANT,
Assistant Commissioner of Patents.
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No. 63,492.

THE UNITED STATES OF AMERICA.

To All to Whom These Presents Shall Come:

THIS IS TO CERTIFY that by the records of the United

States Patent Office it appears that G. Heileman Brewing Co.,

of La Crosse, Wisconsin, a corporation organized under the

laws of the State of Wisconsin, did on the 23rd day of June,

1906, duly file in said office an application for REGISTRA-
TION of a certain

TRADE- MARK
for Beer, that it duly filed therewith a drawing of the said

Trade-Mark a statement relating thereto, and a written dec-

laration, duly verified, copies of which are hereto annexed, and

has duly complied with the requirements of the law in such

case made and provided, and with the regulations prescribed

by the COMMISSIONER OF PATENTS.
And upon due examination thereof, it appearing that the

said applicant is entitled to registration of its said Trade-

Mark under the law, the said Trade Mark has been duly reg-

istered to G. Heileman Brewing Co., and its successors or

assigns, in the UNITED STATES PATENT OFFICE, this

25th day of June, 1907.

This Certificate shall remain in force for twenty j-ears, un-

less sooner terminated by law.

IN TESTIMONY WHEREOF I have hereunto set my hand

and caused the seal of the Patent Office to be affixed, at the

City of Washington, this twenty-fifth da}' of June, in the year

of our Lord one thousand nine hundred and seven, and of the

Independence of the United States the one hundred and thirty-

first.

(Seal) C. C. BILLINGS,

Acting Commissioner of Patents.
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No. 63,492.

THE UNITED STATES OF AMERICA.

To All to Whom These Presents Shall Come:

THIS IS TO CERTIFY that by the records of the United

States Patent Office it appears that G. Heileman Brewing Co.,

of La Crosse, Wisconsin, a corporation organized under the

la\ys of the State of Wisconsin, did on the 23rd daj^ of June,

1906, duly file in said office an application for REGISTRA-
TION of a certain

TRADE- MARK
for Beer, that it duly filed therewith a drawing of the said

Trade-Mark a statement relating thereto, and a written dec-

laration, duly verified, copies of which are hereto annexed, and

has duly complied with the requirements of the law in such

case made and provided, and with the regulations prescribed

by the COMMISSIONER OF PATENTS.
And upon due examination thereof, it appearing that the

said applicant is entitled to registration of its said Trade-

Mark under the law, the said Trade Mark has been duly reg-

istered to G. Heileman Brewing Co., and its successors or

assigns, in the UNITED STATES PATENT OFFICE, this

25th day of June, 1907.

This Certificate shall remain in force for twenty years, un-

less sooner terminated by law.

IN TESTIMONY WHEREOF I have hereunto set my hand

and caused the seal of the Patent Office to be affixed, at the

City of Washington, this twenty-fifth day of June, in the year

of our Lord one thousand nine hundred and seven, and of the

Independence of the United States the one hundred and thirty-

first.

(Seal) C. C. BILLINGS,

Acting Commissioner of Patents.
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UNITED STATES PATENT OFFICE.

G. HEILEMAN BREWING CO., OF LA CROSSE,
WISCONSIN.

TRADE-MARK FOR BEER.

No. 63,492. Registered June 25, 1907.

Statement and Declaration.

Application filed June 23, 1906. Serial No. 20,526.

STATEMENT.

To All Whom It May Concern:

Be it known that G. Heileman Brewing Co., a corporation

duly organized under and existing by virtue of the laws of

the State of Wisconsin, and located in the City of La Crosse,

in the County of La Crosse and State of Wisconsin, and doing

business in said city, has adopted for its use a trade-mark,

of which the following is a description.

The trade mark is shown in the accompanying drawing.

The trade mark has been continually used in business by

us, and those from whom we derived our title, since about the

1st day of January, 1902.

The class of merchandise to which the trade-mark is ap-

propriated is Class 51—Malt preparations not otherwise classi-

fied, and the particular description of goods comprised in said

class upon which said trade mark is used is beer.

The trade mark is usually displayed by printing same on

labels which are attached to packages containing the goods.

G. HEILEMAN BREWING CO.

By EMIL T. MUELLER, Secretary.
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DECLARATION.

State of Wisconsin, County of La Crosse.

E. T. Mueller being duly sworn deposes and says he is sec-

retary of G. Heileman Brewing Co., the applicant named in

the foregoing statement; that he believes that the foregoing

statement is true; that he believes it to be the owner of the

trade-mark sought to be registered; that no other person, firm,

corporation, or association, to the best of his knowledge and

belief, has the right to use said trade-mark, either in the iden-

tical form, or in any such near resemblance thereto as might

be calculated to deceive; that the said trade-mark is used by

the applicant in commerce among the several States of the

United States, Wisconsin, Minnesota, South Dakota, North

Dakota, Iowa, Illinois, and that the description, drawing and

specimens (or facsimiles) presented truly represent the trade-

mark sought to be registered.

EMIL T. MUELLER.

Subscribed and sworn to before me a notary public this 21st

day of May, 1906.

CARL N. LANGENBACH,
[L. S.] Notary Public, La Crosse, Wis.
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Endorsed: Bill of Complaint. Filed U. S. Circuit Court,

Western District of Washington, Feb. 27, 1911. Sam'l D.

Bridges, Clerk, W. D. Covington, Deputy.

/// the Circuit Court of the United States for the Western

District of Washington, Northern Division.

G. HEILEMAN BREWING COM-
PANY,

Complainant,

VS.

THE INDEPENDENT BREWING
COMPANY,

Defendant.

No. 1953.

In Equit3\

DEMURRER.

The demurrer of the above named defendant, the Independent

Brewing Company, to the bill in equity of complainant herein.

This defendant, by protestation, not confessing or acknowl-

edging all or any of the matters or things in the bill of com-

plaint contained to be true in such manner and form as the

same are therein set forth and alleged, or otherwise, doth de-

mur to said bill, and for cause of demurrer sayeth:

I.

That said bill does not state facts sufficient to constitute

a cause of action in favor of the complainant.

11.

That there appears no equity in the bill.

III.

That it appeareth by complainant's showing in said bill

that it is not entitled to the relief prayed for, nor to any other

form of relief, against the defendant.
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IV.

That it appeareth by said bill that complainant's claim of

right to relief is based upon the fraud of complainant itself,

and other fraud, and such bill should be dismissed.

Wherefore, and for divers other good causes of demurrer ap-

pearing on said bill, this defendant doth demur thereto, and

pravs the judgment of this Honorable Court whether it shall

be compelled to plead or make answer to said bill, and prays

to be hence dismissed with its reasonable costs in this behalf

sustained.

R. S. JONES,
Counsel for Defendant.

Office and Postoffice Address:

409 Colman Bldg., Seattle,

King County, Washington,

I hereby certify that the foregoing demurrer is in my opin-

ion well founded in point of law.

E. S. JONES,
Counsel for Defendant,

United States of America,

District of Washington,

State of Washington,

County of King,—ss,

Samuel S. Loeb, being first duly sworn, on oath says that

he is President of the Independent Brewing Company, de-

fendant herein, and that as such he is authorized to make this

affidavit in its behalf; that the foregoing demurrer is not in-

terposed for delay.

SAMUEL S. LOEB.

Subscribed and sworn to before me this Gth day of March,

1911.

(Seal) R. S. JONES,

Notary Public in and for the State of Washington, residing

at Seattle.
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Due and timely service of a copy of the within demurrer is

admitted this 7th day of March, 1911.

G. WARD KEMP,
Attorney for Ptf.

Endorsed: Demurrer. Filed U. S. Circuit Court, Western

District of W^ashington, March 9, 1911. Sam'l 1). Bridges,

Clerk, W. D. Covington, Deputy.

//? the Circuit Court of the United States for the Western

District of Washington; Northern Division.

G. HEILEMAN BREW^ING' COM- ^

PANY,
Complainmit,

VS. y No. 1953.

THE INDEPENDENT BREWING
COMPANY,

Defendant. ^

ORDER SUSTAINING DEMURRER.

This cause came regularly on for hearing on the 13th day

of March, 1911, upon the demurrer of the defendant to the

bill of complainant, and the said complainant being present and

represented by G. Ward Kemp, its attorney, and the Inde-

pendent Brewing Company being present and represented by

its attorney, and the Court having heard the arguments of

counsel, having considered the bill of the complainant and the

demurrer of defendant, and being fully advised in the premises,

doth hereby order that the said demurrer be, and the same

is hereby sustained.

It is by the Court further ordered that said complainant
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have, and it is hereby given twenty (20) days within which

to amend its bill, or to elect whether it will stand upon its bill.

Done in open Court this 15th day of March, 1911.

C. H. HANFORD, Judge.

Exception reserved and allowed. O. K. in form.

G. WAED KEMP.

Endorsed : Order Sustaining Demurrer. Filed U. S. Circuit

Court, Western District of Washington, March 15th, 1911.

Sam'l D. Bridges, Clerk, W. D. Covington, Deputy.

In the Circuit Court of the United States for the Western

District of Washington, Northern Division,

G. HEILEMAN BREWING CO.,

Complainant,

vs.
No. 1953.

THE INDEPENDENT BREWING
CO.,

Defendant.

NOTICE OF ELECTION TO STAND ON PLEADING.

To the above named Court and to the defendant and its at-

torney in the above entitled action

:

You will please take notice that the above named complain-

ant elects to stand on its bill.

Dated this 1st day of April, 1911.

G. WARD KEMP,
Solicitor for Complainant.
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Service of the within notice by delivery of a copy to the

undersigned is hereby acknowledged this 1st day of April,

1911.

R. S. JONES,
Attorney for Dft.

Endorsed : Notice. Filed U. S. Circuit Court, Western Dis-

trict of Washington, April 1, 1911. Sani'l D. Bridges, Clerk,

W. D. Covington, Deputy.

In the Circuit Court of the United States, Ninth Judicial

Circuit, Western District of Washinf/tou, Northern

Division.

G. HEILEMAN BREWING COM- ~1

PANY,
Complainant,

vs.

THE INDEPENDENT BREWING
COMPANY,

Defendant.

No. 1953.

[n Equity.

DECREE.

The above entitled matter coming on to be heard before the

Honorable C. H. Hanford, Judge of the above entitled Court,

on this 3rd day of April, A. D. 1911, upon the petition of the de-

fendant that a final decree be herein entered; and it fully

appearing to this Court that heretofore in this case complain-

ant filed its bill in equity against defendant, and defendant

duly appearing thereto filed its general and special demurrer;

and that said cause came on to be heard more than twenty

days previous to the signing of this decree upon such de-
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rnurrer of defendant; that each party was represented by its

respective counsel and solicitor; argument was duly had, and

the Court being duly advised in the premises; that thereupon

the Court sustained the demurrer of the defendant in all par-

ticulars, and an order sustaining the same has heretofore been

duly entered in this cause.

And it further appearing that on Saturday, the 1st day

of April, 1911, the complainant, through its solicitor, duly

served upon the defendant its notice of election to stand upon

its bill in equity, and not to plead further, which notice has

been regularly filed with this Court;

Now then, it is hereby ordered, adjudged and decreed that

the bill in equity of the complainant in this action be dis-

missed as against the defendant, with prejudice, and that the

defendant recover of the complainant its costs and disburse-

ments herein, which are hereby taxed by the Clerk of this

Court at 123.30.

Let this judgment be entered.

C. H. HANFORD, Judge.

Endorsed : Decree. Filed U. S. Circuit Court, Western Dis-

trict of Washington, April 3, 1911. Sam'l D. Bridges, Clerk,

W. D. Covington, Deputy.
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Circuit Court of the United States, Western District of Wash-
ington, Northern Division.

G. HEILEMAN BREWING COM-
PANY,

Complainant,

vs.

THE INDEPENDENT BREWING
COMPANY,

Defendant.

>
No. 1953.

In E(juity.

The above named complainant, conceiving itself aggrieved

by the decree made and entered herein on the 15th day of

March, 1911, and by the judgment signed and filed herein

on the 3rd day of Aj)ril, 1911, in the above entitled cause,

does hereby appeal from said order, decree and judgment to

the United States Circuit Court of Appeals for the Ninth

Circuit, for the reasons specified in the Assignment of Errors,

which is filed herewith, and it prays that this appeal may be

allowed and that a transcript of the record, proceedings and

papers upon which said order, decree and judgment were made

and entered, duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Circuit.

G. WARD KEMP,
Solicitor for Complainant.

And now on the 20th day of May, 1911, it is ordered that

the foregoing claim of appeal be and the same is allowed

as prayed for; it is further ordered that the bond on said

appeal be and hereby is fixed at |400.00, to serve both as an

appeal and as a supersedeas bond.

GEORGE DONWORTH, Judge.
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Circuit Court of the United States, Western District of Wash-

ington, Xorthern Division.

G. HEILEMAN BREWING COM-
PANY,

Complainant,

vs.

THE INDEPENDENT BREWING
COMPANY,

Defendant.

No. 1953.

In Equity.

And now comes the complainant and says that in the record

and proceedings of the said Court in the above entitled cause

and in the decree made and entered therein on the loth day

of March, 1911, there is manifest error, and for error the said

complainant assigns the following:

The Court erred in sustaining the demurrer and directing

that the bill of complaint be amended or dismissed.

The Court erred in not dismissing the demurrer and sus-

taining the bill of complaint and requiring the defendant to

make answer thereto as therein prayed for.

That the Court erred in entering final judgment dismissing

the action as against the defendant with prejudice and in

adjudging that the defendant recover its costs and disburse-

ments.

Wherefore the complainant prays that the said decree be

reversed.

G. WARD KEMP,
Solicitor for Complainant.

Endorsed: Petition and Claim for Appeal—Allowance and

Assignment of Errors. Filed U. S. Circuit Court, Western

District of Washington, May 20, 1911. Sam'l D. Bridges,

Clerk, B. O. Wright, Deputy.
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In the United States Circuit Court for the Western District

of Washington, Northern Division.

G. HEILEMAN BREWING COM-
PANY,

Plaintiff,

vs.

INDEPENDENT BREWING COM-
PANY,

Defendant.

>
No. 1953.

In Equity.

BOND ON APPEAL.

Know all men by these presents, that we, the G. Heileman

Brewing Company, a corporation organized under the laws

of the State of Wisconsin, and having its principal office at

the City of La Crosse, in said state, as principal, and the

Fidelity and Deposit Company, of Maryland, a corporation

organized under the laws of the State of Maryland, and hav-

ing its principal office at the City of Baltimore, in said state,

as surety, are held and firmly bound unto the Independent

Brewing Company, a corporation organized, existing and doing

business under the laws of the State of Washington, and hav-

ing its principal office at the City of Seattle, in the County

of King, in said State, in the sum of |400.00, to be paid to

said The Independent Brewing Company, for the payment of

which, well and truly to be made, we bind ourselves and each

of us, our and each of our successors, administrators and as-

signs, jointly and severally, firmly b}^ these presents.

Sealed with our several corporate seals and dated this 2()th

day of May, 1911.

Whereas, the above named G. Heileman Brewing Company

has prosecuted an appeal to the LTnited States Circuit Court

of Appeals for the Ninth Circuit, to reverse the decree sus-
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taining a writ of demurrer entered March 15th, 1911, and a

final decree dismissing the bill of complaint in the above en-

titled suit in the Circuit Court of the United States for the

Western District of Washington, Northern Division, in Equity,

entered on the 3rd day of April, 1911.

Now therefore, the condition of this obligation is such that

if the above named G. Heileman Brewing Company shall prose-

cute its said appeal to effect and answer all damages and costs,

if it fail to make such appeal good, and shall pay all damages

and costs which may result to the defendant by reason of said

appeal and the costs of the said defendant in the Circuit Court

of the United States for the Western District of Washington,

and in the Circuit Court of Appeals of the Ninth Circuit, then

this obligation shall be void, otherwise the same shall be and

remain in full force and virtue.

(Seal) G. HEILEMAN BREWING COMPANY.
By E. MUELLER, Secretary.

(Seal) FIDELITY AND DEPOSIT COMPANY,
Of Maryland.

JOHN A. WHALLEY, Agent.

By LOREN GRINSTEAD,
Attorney in Fact.

The foregoing bond is hereby approved to operate as a cost

supersedeas and appeal bond in said cause.

GEORGE DONWORTH, Judge.

Endorsed: x4.ppeal Bond. Filed U. S. Circuit Court, West-

tern District of Washington, May 26, 1911. Sam'l D. Bridges,

Clerk, B. O. Wright, Deputy.
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In the United States Circuit Court for the Western District

of Washington, Northern Division.

G. HEILEMAN BREWING COM-
PANY,

Plaintiff,

VS.

THE INDEPENDENT BREWING
COMPANY,

Defendant.

No. 1953.

In Equity.

CITATION.

The United States of America.—ss.

To the Independent Brewing Company, Greeting:

Whereas, G. Heileman Brewing Company has lately ap-

pealed to the Circuit Court of Appeals for the Ninth Circuit

from a decree lately rendered in the Circuit Court of the United

States for the Western District of Washington, Northern Di-

vision, made in your favor, the said G. Heileman Brewing

Company has filed the security required by law
;
you are there-

fore hereby cited to appear before said Circuit Court of Ap-

peals, at the City of San Francisco, in the County of San

Francisco, on the 24th day of June next, to do and receive

what may appertain to justice to be done in the premises.

Given under my hand at the City of Seattle, in the County

of King, in the Western District of Washington, this 2Gth

day of May, in the year of our Lord one thousand nine hun-

dred and eleven.

GEORGE DONWORTH, Judge.
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RETURN ON SERVICE OF WRIT.

United States of America,

Western District of Washington.—ss.

I hereby certify and return that I served the annexed cita-

tion on the therein named Independent Brewing Comjjany by

handing to and leaving a true and correct copy thereof with

A. J. Scheffler, Cashier of the said Independent Brewing Com-

pany, personally at Seattle, in said District, on the 27th day

of May, A. D. 1911.

JOSEPH R. H. JACOBY,
U. S. Marshal.

May 29, 1911.

Fees, 12.12.

By H. R. ANDERSON, Deputy.

Copies of the foregoing citation on appeal, as well as copies

of the petition for appeal and allowance thereof, assignment of

errors, and bond on appeal, received, and receipt of the same

acknowledged this 2Gtli day of Ma}', 1911.

R. S. JONES,
Attorney for the Independent Brewing Company, Defendant.

Endorsed : Citation on Appeal—Proof of Service. Filed U.

S. Circuit Court, W^estern District of Washington, May 29,

1911. Sam'l D. Bridges, Clerk, B. O. Wright, Deputy.
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hi the United States Circuit Court for the Western District

of Washington^ Northern Division.

G. HEILEMAN BREWING COM-
PANY,

Plaintiff',

VS.

INDEPENDENT BREWING COM-
PANY,

Defendant.

No. 1953.

lu Equity.

PRAECIPE FOR TRANSCRIPT FOR RECORD ON
APPEAL.

To the Clerk of the Above Entitled Court:

You will please prepare and certify transcript for use on

appeal of above named G. Heileman Brewing Company to

the United States Circuit Court of Appeals for the Ninth

Circuit, from the order sustaining the demurrer to complaint

and final decree dismissing the action made and entered on

the 3rd day of April, 1911; said transcript to consist of the

following records and files in the above entitled cause:

1. Bill of Complaint.

2. Demurrer to complaint.

3. Order sustaining demurrer entered March 15th, 1911. •

4. Notice of election to stand on complaint.

5. Final decree dismissing action filed April 3rd, 1911.

6. Petition for appeal and allowance thereof filed May 20th,

1911.

7. Assignment of errors, filed May 20th, 1911.

8. Bond on appeal filed May 26th, 1911.
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9. Citation on appeal and admission of service filed May
26tli, 1911.

10. This Praecipe.

G. WARD KEMP,
Solicitor for Plaintiff and Appellant.

Endorsed: Praecipe for Transcript. Filed U. S. Circuit

Court, Western District of Washington, May 29, 1911. Sam']

D. Bridges, Clerk, B. O. Wright, Deputy.

In the Circuit Court of the United States for the Western

District of Washington, Northern Division.

G. HEILEMAN BREWING COM- ^

PANY,
Complainant and Appellant,

vs. !^ No. 1953.

THE INDEPENDENT BREWING
COMPANY,

Defendant a/)id Appellee.

CLERK'S CERTIFICATE TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington.—ss.

I, Sam'l D. Bridges, Clerk of the Circuit Court of the United

States for the Western District of Washington, do hereby

certify the foregoing 31 printed pages, numbered from 1

to 31 inclusive, to be a full, true and correct copy of the

record and proceedings in the above and foregoing entitled

cause as is called for by the praecipe of the Attorneys for the

Appellant, as the same remain of record and on file in the



THE IXDEPEXDEXT r.I{EWIX(J COMl'AXV 31

office of the Clerk of said Court, and that the same constitute

the record on appeal from the order, judgment and decree of

the Circuit Court of the United States for the Western Dis-

trict of Washington, to the Circuit Court of Appeals for the

Ninth Judicial Circuit.

I further certify that I hereto attach and herewith transmit

the Original Citation issued in this cause.

I further certify that the cost of preparing and certifying

the foregoing transcript is the sum of |53.75, and that the

said sum has been paid to me by G. Ward Kemp, Esquire,

Attorney for Complainant and Appellant.

In testimony whereof, I have hereunto set my hand and

affixed the seal of said Circuit Court, at Seattle, in said Dis-

trict, this 24th day of June, 1911.

(Seal) SAM'L D. BRIDGES, Clerk.

By B. O. WRIGHT, Deputy.
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Inttrii S^tatrB ffiirrmt Court of Apprala,

FOR THE 9TH CIRCUIT.

G. Heileman Breavixg Company,

Appellant,

vs.

Independent Brewing Company,

Appellee.

BRIEF ON BEHALF OF APPELLANT.

This cause is liefore this court on an appeal from a decree

entered herein on the 3rd day of April, 1911. in the Tinited

States Circuit Court for the Western District of Washin,s:ton,

Northern Division, dismissinj? the Bill of Complaint of Com-

plainant with prejudice and for costs ao-ainst the Appellant

herein.

The Bill of Com]ilaint alleges the corporate existence of the

Appellant and upon information and belief the corporate

existing' of the Appellee, the adoption by the appellant of the

trade-mark sued upon eight years previous to the commence-

ment of this action and acquiescense by others in such use. It

further alleges the registration of the mark in the United

States Patent Office on the 25th day of June, 1907, No. 63,492,

and exhibits a certified copy of such registration. After a

short description of the mark and label the Bill alleges the con-

tinued and uninterrupted use by the Appellant in interstate

commerce between the state of residence of the Appellant,

Wisconsin, and other states of the Union, and the expenditure

of large sums of money for advertising and exploiting its said



mark, alleging it is now the owner of said mark and entitled to

the exclusive use thereof. The Bill further charges that the

defendant with full knowledge of the Appellant's rights and
the reputation of Appellant's beer identified by said mark has

unlawfully diverted to itself, the Appellee, the Appellant's

profits and good will, charging further a flagrant imitation of

Appellant's label and unfair com})etition, confusion and decep-

tion in selling Appellee's beer for Appellant's beer under and
fostered by said label ending with the usual prayer for injunc-

tion, profits, damages and other relief. In other words the

Bill of Complaint sets u]) in the usual and ordinary terms two
causes of action, one for infringement of trade-mark and one
for unfair competition in trade, lioth resulting from the same
act of the defendant, the Appellee herein, and held by the

courts unanimously as being joinable in the same action.

To this Bill of Complaint, duly served and filed, the defend-

ant, the Appellee, interposed a demurrer. It is not positive

from the examination of said demurrer whether it is general or

special. Certainly the first three causes for demurrer are gen-

eral. The fourth cause for demurrer would undoubtedly be

special if it had proi>erly pointed out the fraud against which
such cause for demurrer is directed. The several causes of

demurrer are as follows

:

I.

"That said bill does not state facts sufficient to con-

stitute a cause of action in favor of the complainant."

There can be no question that this is a general statement of

demurrer.

II.

**That there appears no equity in the bill."

Again there can l^e no question that this is a general demur-

rer directed to the whole bill. «
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ITT.

''That it appearetli by complainant's sh()\vinj>- in

said })ill tliat it is not entitled to tlie relief prayed for

nor to any other form of relief, against tlie defendant."

As this is directed to the prayer for relief, and as the prayer

for relief in the l)ill is injunction, discovery, accomitini^' and for

damages, and as this is directed to the whole cause of action

alleged it cannot be seen how this third cause can be construed

other than general.

IV.

''That it appeareth by said bill that complainant's

claim of right to relief is based u^^on tlie fraud of com-

plainant itself, and other fraud, and such ])ill should ))e

dismissed."

This fourth cause alleges fraud l)ut does not set up tke

specific fraud referred to nor does it point out in the Bill of

Complaint where the allegation is found upon which the charge

of fraud is predicted. It must be assumed, therefore, that the

fourth cause is also a general demurrer although this question,

will be discussed somewhat hereinafter.

The order sustaining the demurrer entered in the court

below on the 15th day of March, 1911, does not enumerate

upon what ground the order is entered, nor is any opinion

or finding entered in the case upon which to base a specifica-

tion as to in what manner the decree is erroneous. The decree

itself, entered as aforesaid on the 3rd day of April, 1911, is

not more concise, simply dismissing the Inll and sustaining the

demurrer.

It is only by going to the brief and argument interposed by

the Appellee that any light is thrown upon the question.

This brief submitted l)y the defendant at the prior hearing

herein is, by the way, a most remarkable document and so



that it may not be lost to history is reproduced here in full,

omitting the caption only, and is as follows:

''This demurrer raises two most important points in rela-

tion to the bill in equity submitted by the complainant, and we

will treat them separately

;

One being that the bill on its face shows that the complainant

relies upon its own fraud for recovery, which, of itself, would

defeat recovery in a court of equity.

The second being that the l)ill depends upon a conflict of two

labels, one being owned and possessed l)y complainant, and

the second being owned, possessed and used by the defendant;

that defendant's label is an infringement of complainant's

trade-mark.

Taking up the first proposition, it will doul)tless be conceded

that a complainant cannot come into a court of equity and

demand injunctive relief for the purpose of perpetrating a

fraud.

Connell vs. Reed, 128 Mass., 477;

Manhattan ^ledicine Co. vs. Wood, 108 U. S., 218 to 227

and cases cited.

"Where a symbol or label claimed as a trade-mark is

so constructed or worded as to make or contain a dis-

tinct assertion which is false, 1 think no property can

be claimed under it; or, in other words, the right to the

exclusive use of it cannot be maintained."

Complainant's pretended lal)el, or something similar to it,

is shown to have been trade-marked on June 25, 1907, No.

63,492 (see Exhibit "B" attached to bill in equity); but the

label itself (P]xhibit "A," bill in equity) recites on the bottom

thereof the following:

"Copyrighted, 1902, by G. Ileileman Brewing Com-

pany."

It is needless to urge upon this court that no allegation is



made that this label is subject to copyright; nor is there any
allegation that it was ever ('0))yriglit(Hl; and ('onii)hiinant has

been gnilty of an offense against tlie laws of the United States

of America, and against public morals, ever since the year

1902, by pretending to use a copyrighted label for which it has

never even had a trade-mark, so far as the pleadings show,

until June 25th, 1907.

The prayer of the bill in ecpiity is that this defendant be

enjoined from using an infringing trade-mark and label that

would infringe upon this fraudulent and pretended copy-

righted label shown as Exhii)it "A."
Complainant can obtain no rights in a court of equity to have

the fraud, which it has been perpetrating for the last nine

years, continued.

The statutes of the United States cover this proposition.

The Act of March 3, 1881, Chap. 138, Sec. 8, being XXII
Statutes at Large, p. 504, provides

:

"No action nor suit shall be maintained * * * [^^

any case where the trade-mark * * * i^^s been

used with the design of deceiving the public," etc., etc.,

The Revised Statutes at Large, Sec. 4963, provides:

"Every person who shall insert or impress such

notice" (of copyright) "upon any * * * printed

copy, engraving or photograph, or other article for

which he has not obtained a copyright, shall l)e liable

to a penalty of $10Q.OO," etc., etc.

Sec. 21 of the law of Feb. 20, 1905, relating to trade-marked,

and which is found in volume 10 of Federal Statutes Anno-

tated, at page 415, provides as follows

:

"No action shall be maintained * * * in any

case * * * when the mark (trade-mark) has been

used with a design of deceiving the public."
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We take it that this section of the Statute completely covejs

the case at bar, and complainant's bill in eqnity gives it no

equitable right to relief, as it is depending solely upon a fraud-

ulent label.*******
The United States Statutes go farther in regard to trade-

marks, and the Act of Feb. 20, 1905, Sees. 28 and 29, 10 Federal

Statutes Annotated, p. 415, provides, that in order to claim a

right to infringement of a trade-mark, the lal)el or other article

claimed as a trade-mark must contain the words "Registered

in United States Patent Office," or words to that effect.

This complainant's label or trade-mark has no such distinc-

tion, nor anything like it, and no attempt seems to have lieen

made to comply with the law after the trade-mark was regis-

tered in 1907, but an attempt was made to make the public

believe that this label was claimed as a copyright in 1902.

Under the decisions above referred to this complainant is

demurrable, because the label shovv^s on its face that it did not

contain the required words of Sees. 28 and 29 of the Act of

Feb. 20th, 1905.

The court will remember that this action is based upon a

claim to a trademark; that the label set forth as complainant's

basis of relief recites on its face that it was copyrighted in

1902.

The claim to a trade-mark of a label is void if the label is

published before it is registered as a trade-mark.

Bump on Patents and Trade-marks, 2nd Ed., p. 502,

and notes.

And the bill for relief must allege that the trade-mark was

secured liefore the publication.

Ibid.

Taking the bill in equity in this case on its face it appears

that this label was published five years before it was registered

as a trade-mark, and no allegation appears that it was trade-

marked before publication.



Recovery cannot be had.

Referring- now to the second pro|)osition, that there is no

actual infringement l^ecanse the labels are substantially and

almost completely unlike, it will ])ro])ably not be contended

that the words u]ion the two labels conflict, the only word which
* appears upon both being the word "Lager," and it will not

be contended that the word "Lager" can be either copyrighted

or trade-marked by any one of the present generation.

It will be observed that the main portion of the defendant's

label consists of words and printing, while the main portion

of complainant's label consists of pictures.

The bill of complaint practically admits that these two pic-

tures, taken as a whole, do not show a clear conflict.

The copy of the bill received by defendant is not para-

graphed, nor are the lines num1iered, but on ])age 7 it is stated

that when the labels are attached to cylindrical bottles they are

not visable in their entirety, but only in sections, and that

certain sections of the label, exemplified by P^xhibit "C," more

nearly resemble corresponding sections of complainant's label,

exemplified by Exhibit "A" in that case than Vviien in some

other position ; in other words, the damage seems to depend

upon how you hold your bottle of I)eer while you drink it ; but

for the purpose of this argument, such statement in the bill

is admittedly true, and it is dou]:)tful whether any person using

these two labels could possibly believe that one infringed on

the other. It would take careful study of the two and minute

examination to find where the conflict is.

Taking the two labels, it will be noticed that in one there is

a boiling kettle hanging on a support, with no one near the

same; in the other, there seems to be a boiling kettle sitting

out in a field, with three or four German figures surrounding

the same, and a woman pouring liquor into the kettle.

This is the only thing on the left half of complainant's label

that in any wise corresponds with the same half of defendant's

label.

On the right half of complainant's la])el, and at the lower

side thereof, there appear three barrels of "Old Style Lager"

and some parties walking past the same ; and in the center of



defendant's ]'dhe\ at the bottom, appear three barrels of "Old

German Lager," with some monks sitting- at a table and

drinking the same.

Near the three barrels in complainant's label, and to the rear

thereof; apparently in a sn])terranean cellar or section of the

same; appear two men upon a platform snppoi-tcd l)y wooden

horses, coopering a barrel; and at the lower left-hand corner

of defendant's label appears a somewhat similar scene, with-

out the wooden horses to support the platform ; the men work-

ing in different positions and out in an open iiekl, not in a

basement.

In no other place, so far as we have examined the label, is

there any similarity. The colors are entirely different, the

printing absolutely different, the arrangement of the figures

entirely different, and it would be a strong stretch of imagina-

tion to believe that any person seeing those two labels on adja-

cent bottles of beer, would believe that either one pretended to

be a copy of the other.

A division of the labels by vertical lines, each into three

equal sections, will show that if these labels were on an upright

cylinder no one section of either la1)el would correspond in anij

tvise with the other.

We submit that the bill is without equity on its face, because

defendant's label in no wise infringes upon or conflicts with

complainant's label.

Similarity between trade-marks must be such as to raise the

presumption of a design to deceive the public.

McCartney vs. Garnhard, 45 Mo., 593; see note, 85

American St. Repts., p. 119;

Also, 47 American Decisions, pp. 284 to 299

;

Also 96 U. S., p. 255, Co-operative Ed. Vol. 24, p. 828;

150 U. S., p. 467;

149 U. S., p. 573;

And many other cases, the citation of which seems

superfluous.

It has been repeatedly decided that mere color is not subject

to trade-mark.



Fleischman vs. Starkloy, 25 Fed., 127;

Coats vs. Alerritt Thread Co., 149 U. S., 562;

It has further been decided that tlie t'onii of the package,

or of the bottles, is not important.

Evans vs. Van Laer, 32 Fed., 153.

But while these decisions are in point, it is almost unneces-

sary to cite them in this case, for an examination of complain-

ant's Exhibit "A" and complainant's Exhi1)it "C" will show

to this court that that althou.i>,li tliere is an artistic idea, which

might be said to be a general one, in regard to these two labels,

they do not as a matter of fact conflict in any manner.

Two people in the same general line of business will natu-

rally use what they consider to be effective advertising.

We venture to say that it vrould be difficult for the court, in

examining the files of our daily papers, without the name of

the advertising company before him, to determine whether any

single one-page advertisement was that of Grote-Rankin &
Co,, the Standard Furniture Company or the Bon Marche;

and it would only be by looking at the name of the advertiser

that the court would immediately determine which advertise-

ment was being read, but yet, upon a more careful examina-

tion, it would be found that perhaps some red letter, picture of

a piece of furniture or other material, was the same in all

the advertisements, and the general effect one to attract the

attention of the public, and still there is no infringement nor

pirating of rights.

Respectfully submitted,

R S. Jones,

Attorney for Defendant.

The argument presented by counsel for the defendant below

was along the same line as that which appears in the brief and

in the absence of any opinion or finding by the lower court it

must be assumed that the court adopted the views of counsel
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for defendant in snstainino- tlie demurrer and that the brief

herein reprodneed may l)e snl)stantially considered the opin-

ion of the lower court.

It is apparent that the court below must have wholly disre-

garded the allegation of unfair competition in trade contained

in the bill as this point is not touched upon in any manner in

the brief or argument interposed on behalf of the defendant

below. It must be assumed that counsel for the defendant did

not and does not appreciate the fact that action for infringe-

ment of trade-mark and for unfair competition in trade are

two separate and distinct causes of action, joina1)le, however,

in one suit in equity.

It seems almost an insult to present law on this point to this

court for the reason that the practice has been so well estab-

lished by long years of unanimous adjudication that unfair

competition and trade-mark infringement are separate causes

but joinable, and as the point of unfair competition was not

apparently attacked or considered in the court below, such

right of joinders of action will not be considered specifically

and at length in this brief.

It seems also from the brief sulunitted ])elow by defendant

that counsel for the defendant was not able to differentiate

between trade-marks and copyrights. The fourth cause for

demurrer that the claim for relief is based upon the fraud

of complainant must be considered from the point of view set

forth in defendant's brief which in the essence is that because

there appears upon the hibel of complainant the legend "Copy-

right, 1902, by G. Heileman Brewing Company," it was a fraud

to allege in the Bill of Complaint that trade-mark registration

was secured in 1907; defendant's counsel arguing that the

copyright law (old law) required copyright entry to be made

before the label was published and that any claim to copyright

since as early as 1902 where a trade-mark registration was

secured in 1907 was a fraud.

The present cause of action is not upon the copyright entry.

As a matter of fact copyright was secured by entry made in

1902 but this action was not based upon such copyright but

is based upon trade-mark rights acquired by the use of the
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label from 1902 to the beo-Iiiiiiii<>' of this action, upon the reo^is-

tration of the trade-mark secured in 1907 and upon unfair

competition in trade by the defendant selling- its goods as and
for the goods of complainant deceiving purchasers thereby.

The distinction between coi)yriglits and trade-marks is too

well known to require a great amount of law quoted to this

court but the attention of the court is invited to Hopkins on

trade-marks, Second Edition, Sec. 7, page 14, as follows:

'

' While trade-marks to a degree partake of the nature
of both patents and copyrights, and the three have many
governing legal principles in connnon, there are wide
dilTerences separating each from the other. As stated

by Mr. Justice Miller in Trade-mark Cases, "the ordi-

nary trade-mark has no necessary relation to invention

or discover}^ The trade-mark recognized by the com-
mon law is generally the growth of a considerable period

of use, rather than a sudden invention. It is often the

result of accident ratlier than design, and when under
the act of Congress it is sought to establish it by regis-

tration, neither originality, invention, discovery, science

or art is in any way essential to the right conferred by
that act. If we should endeavor to classify it under the

head of writings of authors, the objections are equally

strong. In this, as in regard to inventions, originality

is required. And while the word writings may be liber-

ally construed, as it has l>een, to include original designs

for engravings, prints, etc., it is only such as are origi-

nal, and are founded in the creative powers of the

mind." And in the House of Lords, in 1882, Lord
Blackburn said,

'

' trade-marks have sometimes been lik-

ened to letters patent and sometimes to copyrights, from

both of which they differ in many respects. And I

think, to borrow a phrase used by Lord Ellenborough in

Waring v. Cox, with reference to a different branch of

the law, 'much confusion has arisen from similitudinary

reasoning on the subject.'
"

Also a part of Sec. 14 which relates to the same subject as

follows

:

"It goes without saying that a trade-mark or trade

name can only be acquired by adoption accompanied
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with actual nse." The inventor of a system of manu-
facturing garments, wlio has never engaged in their

actual manufacture and sale, has no trade-mark right

in a mark to be applied to such garments.
A mere casual use, interrupted, or for a brief period,

will not suffice to estal)lish a trade-mark right in the
mark ; there must be such a user, as to its length and
publicity, as will show an intention to adopt the mark as

a trade-mark for a specific article."

Also to that part of Sec. 17 quoting from Coddington on

trade-marks which is as follows

:

^

" 'The interference of courts of equity, instead of

being founded upon the theory of protection to the

owner of trade-marks, is now supported mainly to pre-

vent fraud upon the public. If the use of any words,

numerals or sym1)ols is adopted for purpose of defraud-

ing the public, the courts will interfere to protect the

public from such fraudulent intent, even though the per-

son asking the intervention of the court may not have
the exclusive right to the use of these words, numerals
or symbols. He added that this rule was fully sup-

ported by four cases, two English and two American,
which he cited. Since that time, the recognition of the

doctrine so expressed has grown steadily and certainly

so that it now demands treatment as a specific branch
of the law, separate, apart from, but including the nar-

rower and strictly technical law of trade-marks.' "

In this respect Mr. Justice Clifford in McLean vs. Fleming,

96 IT. S. 245, 24 Law Edition, 828, said:

" 'Nor is it necessary, in order to give a right to an

injunction, that a specific trade-mark should be

infringed; but it is sufficient that the court is satisfied

that there was an attempt on the part of the respondent

to palm off his goods as the goods of the complainant.' "

Copyright registration of labels is provided for by an

entirely different statute than that which makes provision for

trade-mark registration; the old copyright law being the act
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of June 18th, 1874, 18 statutes at large, 78, Section 3, reading
as follows

:

"That in the construction of this act the words
'engraving,' 'cut' and 'print' shall be applied only
to pictorial illustrations or works connected with the
fine arts, and no prints or la])els designed to be used for
any other articles of manufacture shall be entered under
the copyright law, but may be registered in the Patent
Office. And the Commissioner of Patents is hereby
charged with the supervision and control of the entry
or registry of such prints or labels, in conformity with
the regulations provided by law as to copyright of
prints, except that there shall be paid for recording the
title of any print or label not a trade-mark, six dollars,

which shall cover the expense of furnishing a copy of
the record under the seal of the Commissioner of Pat-
ents, to the party entering the same."

In construing this law the Supreme Court of the United

States in Higgins v. Keuffel, 140 U. S. 428, 35 Law Ed., 470,

in an opinion by Mr. Justice Field said

:

"A trade-mark may sometimes, it is true, in form
serve as a label, but it diifers from a mere label in such

cases in that it is not confined to a designation of the

article to which it is attached, but by its words or design

is a symbol or device which, affixed to a product of one's

manufacture, distinguishes it from articles of the same
general nature, manufactured or sold by others, thus

securing to the producer the lienefits of an increased

sale by reason of any peculiar excellence he may have

given to it. Amoskeag Mfg. Co., v. Trainer, 101 U. S.,

51, 53 (25:993, 994). A mere label is not intended to

accomplish any such purpose, but only to indicate the

article contained in the bottle, package or box to which

it is affixed. The label here is not claimed as a trade-

mark. If the complainants have any rights to its words

as a trademark, it is not in any manner involved in this

case, as was stated by the court below.

By assuming that the Constitution authorizes legisla-
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tion for tlie protection of mere descriptive labels as
properly the subjects of copyright, and that the Statute
relating to co])yright of books and other compositions in
writing includes such labels, the proceedings taken to
secure a copyright of the label in the present case were
insufficient and ineffectual for that purpose.

The Revised Statutes of the United States secure to
the author, in^-entor or proprietor of any book, map,
chart, dramatic or musical composition, engraving, cut,

print or photograph, and to the executors, administra-
tors or assigns of such person, the sole liberty of print-
ing, reprinting, publishing, completing, copying, execut-
ing, finishing and vending the same, upon complying
with certain provisions. Sec. 4952.

One of those provisions is, that the person seeking a
copyright shall, before publication, deliver at the office

of the Librarian of Congress, or deposit in the mail
addressed to such librarian, a printed copy of the book
or other article for which he desires a copyright, and
within ten days from the publication thereof deliver at

the office of such librarian, or deposit in the mail
addressed to him, two copies of such copyright book or
other article. Sec. 4956.

They also provide that no person shall maintain an
action for the infringement of his copyright unless he
has given notice thereof by inserting in the several

copies of every edition published, on the title page or

the page immediately following, if it be a book; or if a

map, chart, musical composition, print, cut, engraving
or photograph, l)y inscriliing upon some portion of the

face or front thereof, or on the face of the substance on
which the same shall be mounted, the following words:
"Entered according to Act of Congress, in the year

, bv A. B., in the Office of the Librarian of Congress
at Washington." Sec. 4962.

The Act of June 18th, 1874 (18 Stat. chap. 301, p. 78),

changes the previous law in some respects. It allows,

in place of the statement of entry in the office of the
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Librarian, the sini[)le use of the word "copyright," with
the addition of the year it was entered and the name of
the party by whom it was taken out. It also declares
that the words " engraving-, " "cut," and "print" shall
be applied only to pictorial illustrations or works con-
nected with the fine arts; and also that no prints or
labels designed to be used for any other articles of
manufacture shall be entered under the Copyright Law,
but may be registered in the Patent Office. And the
Commissioner of Patents is charged with the supervi-
sion and control of the entry or registry of such prints
or labels in conformity witli the regulations provided
by law as to copyright of prints."

The above decision shows what must be done to protect

labels entered for copyright protection, Sec. 3, above quoted.

Long prior to the decision of Higging vs. Keuffel, Judge
Blatchford in Marsh vs. Warren, 14 Blatchf. 263 ; had held that

this section was purely a copyright act and that under the

general copyright regulation of Congress no person could

claim protection for a label so registered unless "before publi-

cation" he had deposited a printed copy of the title of the

article in respect of which the copyright was claimed, in the

Patent Office. The rules of the U. S. Patent Office in force in

1902 relative to the registration of labels is as follows:

"The word 'label,' as used in this act, so far as it

relates to registration in the Patent Office, is defined

as an artistic and intellectual production impressed or

stamped directly upon the article of manufacture, or

upon a slip or piece of paper or other material, to be

attached in any manner to manufactured articles, or to

bottles, boxes and packages containing them, to indi-

cate the article of manufacture."

The word "label" as used in the above quoted section from

the Rules of Practice is the common designation employed in

the Patent Office for copyright registration. Copyright regis-

tration in the Patent Office is divided under two heads "print
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registration" and "label registration," onl.y the latter of

which is interesting in the present case as there is no hint of

any print registration but only that of label registration.

It is believed that more than sufficient law has been quoted

relative to the distinction between copyright registration and

trade-mark registration to show the fallacy of the argument

presented by defendant below confusing the two. Suffice it

to say that the present cause of action has made no claim for

infringement of copyright. It is, of course, apparent that if

the Federal Government permitted twenty different kinds of

registration, all of which could be applied to a single label, an

injured party would not be obliged to join in one action charges

for infringement of all of said registrations but would be per-

mitted to choose such infringements and damaging acts as are

applicable to the particular case. It is believed that this dis-

poses of the citations both from Council vs. Keed, 128 Mass.,

477 and from Manhattan Medicine Co. vs. Wood, 108 U. S.,

218, which were directed to the false and misleading state-

ment appearing upon the label. In the present case even if

the statement upon the label of copyright entry in 1902 is

false and misleading it does not so appear u])on the face of

the bill or from the label which forms an exhibit in said bill

and the falsity of such statement is subject for proof and not

for demurrer.

That trade-mark registration was actually made in 1907

can hardly be doubted from the fact that a certified copy of

such registration forms a part of the Bill of Com])laint. It is

believed that this also disposes of the quotation from Section

8, Chap. 138, Act 2, Statutes at Large.

As to the quotation from Sec. 21, in the Law of Feb. 20th,

1905, prohibiting the maintaining of any action if the trade-

mark is used for deceiving the public it is seen that counsel for

defendant stops a few words short of the real purport of said

rule which reads

:

"with the design of deceiving the public in the pur-

chase of merchandise."
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The decei)tioii of the publir^ which it is alle.2,-cd in tlie brief

is incident upon the use of appellant's label is the deception

whieli it is claimed was practiced by clainiin,i>' eopyrig-ht rci>-is-

tration in 1902 and trade-niark rog-istration in 1907.

It is undeniably true that Section 28 of the Act of Congress

of Fell. 20th, 1905, does make it tlie duty of the owner of a

trade-mark to affix thereon the words "liep^istered in U. S.

Patent Office" or abbreviated thus, "Reg. U. 8. Pat. Off."

but attaches no penalt}^ to such recpiirement except that in

suit for infringement a part>' failing to give notice of registra-

tion shall not recover damages except on proof that the

defendant was duly notified of infringement and continued the

use after such notice. In the present ease the Bill of Com-
plaint duly alleges notice to tbe defendant and the continuity

of infringement after such notice and vrhile such notice is not

given in the manner prescribed in Section 28 it was given as

alleged in the Bill of Complaint and as such can be proven in

due course.

From the remarks of the judge from the bench in the court

Itelow during the hearing it is believed that no great amount

of fonsideration was given to the subject hereinbefore dis-

cussed, to wit : The fraud of complainant as set up in the

demurrer of the defendant. How much weight such allegation

may have had on the court is, of course, not known and does

not appear in any fiiidiHg or opinion l)ut it seems that the court

decided the point raised by the demurrer more upon the

ground that the label of the defendant does not in his opinion

infringe the label of the complainant than upon any other

ground; this being the second proposition raised by the brief

of defendant's counsel.

It is also to be assumed that the court below adopted as its

standard in determining dissimilarity of the labels the position

taken by defendant's counsel. Defendant's counsel admits

that "there is an artistic idea, which might be said to be a

general one, in regard to these two Ial>els" and then })roceeds

to differentiate between the two labels, pointing out feature by

feature the dissimilarity of the labels. It is assumed that this
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differentiation impressed the c;oiirt 1;e!o\v and tliat the decision

of the court was duo to snch ability on the part of defendant's

counsel to distini>uisk bet\Yeen the two labels.

Upon this point all of the Federal courts have been particu-

larly unanimous, following McLean vs. Fleming, 96 U. S. 245,

which is considered the leading case upon this point. In this

case the court speaks by 'Sir. Justice Clifford, saying:

"Much must depend, in every case, upon the appear-
ance and special characteristics of the entire device;
but it is safe to declare, as a general rule, that exact
similitude is not required to constitute an infringement
or to entitle the complaining party to protection. If the
form, marks, contents, words, or the special arrange-
ment of the same, or the general appearance of the
alleged infringer's device, is such as would be likely to

mislead one in the ordinary course of purchasing the
goods, and induce him to suppose that he was pur-
chasing the genuine article, then the similitude is such
as entitles the injured party to equitable protection, if

he takes seasonable measures to assert his rights, and
to prevent their continued invasion."

"Positive proof of fraudulent intent is not required

where the proof of infringement is clear, as the liability

of the infringer arises from the fact that he is enabled,

through the unwarranted use of the trade-mark, to sell

a simulated article as and for the one which is genuine."

"Colorable imitation, which requires careful inspec-

tion to distinguish the spurious trade-mark from the

genuine, is sufficient to maintain the issue; but a_ court

of equity will not interfere, when ordinary attention by

the purchaser of the article would enable him at once

to discriminate the one from tlie other. AVhere the

similarity is sufficient to convey a false impression to

the public mind, and is of a character to mislead and
deceive the ordinary purchaser in the exercise of ordi-

nary care and caution in such matters, it is sufficient to

give the injured party a right to redress, if he has been

guilty of no laches." «
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" Witnesi^es in _G:reat numbers Avere called hr the eoni-
plaiiiant, who testified that the Exlul)its L and K of the
resjiondent were calculated to deceive purchasers, and
the reasons given b\^ them in support of the conclusion
are both persuasive and convincing. Difference between
those exhil)its and Exhibits F and H of the complainant
undoubtedly exist; and still it is manifest that the gen-
eral a}:)pearance of the package in the respects men-
tioned, and others which might be suggested, is well
calculated to mislead and deceive the unwary and all

others who ])urchase the article without opening the
box and examining the label.

'

'

''Two trade-marks are substantially the same in legal

contemplation, if the resemblance is such as to deceive
an ordinary purchaser giving such attention to the same
as such a purchaser usually gives, and to cause him to

purchase the one su]>posing it to be the other."

The question of similarity or dissimilarity is well treated

in the opinion of Judge Lacombe, at circuit for the Southern

District of New York in Lalance & Grosjean Mfg. Co., vs.

xVational Enameling & Stamping Co., 109 Fed. Rep. 317 (318)

as follows

:

"The other branch of u^otion, however, is «oncemed
with a familiar field of litigation. The contrasted labels

(Schedules E, F and G) reiterate an oft-told story.

First we have the original label of defendant and its

predecessors, printed in lilack ink on grayish blue })aper,

lozenge-shaped, 1% inches on the side, and which had

been used continuously for 26 years, long before com-

plainant began to manufacture ware of this kind. Next

appears the complainant's rectangular label, printed in

dark blue on light blue paper, -1- 6-10 by 2/2 inches, with

a device indicating trade designation in the upper half.

This label was not introduced unti-1 1897. Then in 1900,

defendant substitutes for its old label a new rectangular

one, 4 7-10 by 2 6-10 inches, printed in dark blue on light

blue paper, "with its old lozenge-shaped trade-mark in

the upper half. It is difficult to understand how any
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intelligent and unprejudiced mind can contemplate these
contrasted exhibits, and reach any other conclusion than
that the chan,o-e was made with the intention of sug-
gesting complainant's la])el to the retail purchaser. No
amount of affidavits made by interested parties would
l)e persuasive to the contrary. No necessity for any
change at all is suggested, and, change being once
decided on, it was so easy to make a change which
would preserve the old lozenge, and still tend to differ-

entiate between complainant's and defendant's goods,
that a contrary course must be assumed to be designed
to accomplish its natural result. It is no doubt true that
no one can have a trade-mark monopoly in color of
paper, or in shape of label, or in color of ink, or in one
or another detail ; but a general collocation of such
details will be protected."

In Eagle White Lead Co. vs. Pflugh, ]80 Fed. Eep. 579 (583)

we find in an opinion by Judge Eellstab, at Circuit for the

District of New Jersev the followino-;

"The question of infringement is to be determined by
this test of dominancy. The dissimilarity in size, form
and color of the label and the place where applied are
not conclusive. If the competing label contains the

trade-mark of another, and confusion or deception is

likely to result, infringement takes place, regardless of

the fact that the accessories are dissimilar. Duplication
or exact imitation is not necessary; nor is it necessary
that the infringing label should suggest an effort to imi-

tate. The appropriation of a symbol may be without
knowledge that another has obtained the right to its

exclusive use. Bass et al. vs. Feigenspan (C. C.) 96
Fed. 206; Morgan Sons Co. vs. Ward., 152 Fed. 690, 81

C. C. A., 616, 12 L. R. A. (N. S.) 729; McLean vs. Flem-
ing, 96 U. S., 245, 24 L. Ed. 828; Hutchinson, Pierce &
Co. vs. Loewv, 163 Fed. 42, 90 C. C. A. 1 ; Gilka vs.

Mihalovitch (C. C.) 50 Fed. 427; Hvgeia Distilled

Water Co. vs. Consolidated Ice Co. (C. C), 144 Fed. 139,

affirmed 151 Fed. 10, 80 C. C. A. 506. The method and
accompaniments of its use may negative the idea of
imitation and yet infringement exist.
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TTavino- this test and tlie rules in a])plying- it in mind,
do the words "(Jold Eagle," used in (^olineetion with a
representation of that bird, infringe the coniphiinant's
trade-mark? The eagle is its tra(U^-mark, not the size
and color of the letters constituting the word, or the
postnre, of the representation ; nor the form, color, or
size of the label upon which the word or picture
appears ; nor the color of the imprint ; nor the particular
place on the goods where the label or brand is applied.
All of the latter are accessories. They furnish but the
environments. They may be changed at will."

The case of National Water Co. vs. O'Connell et al., 159

Fed. Rep. 1001 is e>^pecially interesting, not so mu(;li on account

of the opinion of TTis Honor, Judge McPherson, at Circuit for

the Eastern District of Pennsylvania, as on account of the

showing made of the labels of both parties which were held by
the court to be similar and the original labels infringed.

These labels are reproduced in volume 159 of the Federal

Reporter and the attention of the Court is especially invited to

the volume itself wherein a reproduction of these la])els occurs.

The reproduction of the labels as they appear in the volume

are perhaps more nearly similar than the actual labels as in

the reproduction the exact shades of yellow and red have been

emploj^ed for both labels whereas the exact shades were not

employed in the original labels.

The labels of the National Water Co., are again the subject

of litigation as reported in National Water Co. vs. Hertz, 177

Fed. Rep. 607, Circuit Judge Lanning presiding at Circuit in

New Jersey. The same label was litigated as appears in

National Water Co. vs. O'Connell supra; the label of Hertz

being even less similar but not reproduced. This case is

referred to from the fact that it especially cites with approval

the foregoing case of National Water Co. vs. O'Connell.

In Enoch Morgan's Sons' Company vs. Hunkele, 4493 Fed.
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Cases, we find in an ojMnion ])y Juflg-e Nixon, at tj^ Circnit for

New Jersey the following

:

. t nThe demurrer admits all the allegations of the bill

of Complaint. The onlj' question, therefore, before the

court is whether a sufficient cause of action appears
upon the face of the bill."

"Stripped of all verbiage, the charge is that the

defendant has fraudulently simulated the manufacture
of the complainant, and that he lias successfully

deceived the pu])lic by inducing it to purchase the simu-

lated for the genitine article. It is not a question whether

the defendant has in all respects imitated the trade-

mark of the complainant, but whether he has so imitated

it that the purchaser has been imposed upon."

The defendant insists that there are such differences

in his mode of using and combining the colors on the

wrapper that no careful purchaser need l)e deceived if

he exercises ordinary care and prudence. This may be

true, and, in the absence of fraud, and u])on the merits,

the court may not be willing to hold that an infringe-

men.t has been shown. But the fraud has been confessed

by the demurrer, and such confession entitles the com-
plainant to an injunction."

Also in Old Lexington Club Distillery Company vs. Ken-

tucky Distilleries and AVarehouse Company, in an opinion by

Judge Cross, at the Circuit for New Jersey, reported in 1909,

Commissioner of Patents Decisions, page 268, we find a dis-

cussion of a demurrer interposed to a bi>l for the reason that

the alleged trade-mark is descriptive. The court in that case,

as appears by an extract from the opinion of Judge Cross,

holds that such matter is properly provable and dismissed the

demurrer. The part of the discussion which is applicable to

the present cause is as follows

:

"The invalidity of the mark in question is not u])on

its face ol)vious; the most that can be said is, that it is

doubtful. Turning briefly to the causes of demurrer, it

may be said as to the first, that an objection that a trade-
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mark Vt invalid because, consisting of a geographical
name ci.nnot be considered on demurrer. (Jewish Colo-
nization xUisociation et al. vs. Solomon and Oermanski,
125 Fed., 994.) And parti'Uilarly is this so where, as
in this case, it is alleged in the bill and admitted by the
demurrer, that the words "Old Lexington Club," have
been recognized for a long period, by the trade and the
purchasing public as an arbitrary mark, identifying the
origin and ownership of tlie goods upon which they
appear and that the complainant is entitled to the sole

use thereof. The second ground of demurrer is like-

wise a proposition which cannot in the al)sence of evi-

dence and in view of the allegations of the bill, be
adjudicated in favor of the demurrant. The mark, may,
or may not l)e descriptive in fact, but the bill alleges

that it is not, and the demurrer admits that it is not.

Any intimation as to the ultimate merits of this con-

troversy, has been carefully avoided. The only attempt
has been to show that its merits can only be safely

adjudicated here, as they were in the court of appeals,

after all available light has ]>een thrown upon the mat-
ter, by evidence. '

'

Especially applicable to counsel's attempt to differentiate

i)et'\veon the la])els point by point is the discussion of Judge
Thomas, at the Circuit for the Southern District of New York
in Cantrell & Cochrane vs. Butler, 124 Fed. Rep. 290, in which

the judge disposes of counsel's argument as follows:

"Conformity of one label to another sufficiently to

attract and deceive is not excused by ability to analyze

the offending label and point out differences, which if

known and recognized would avoid confusion. The
ensemble does the mischief ; the usual purchaser neither

abstracts nor analyzes for the purpose of differentiation

paCi judgment. '

'

It is to be borne in mind that the purchaser seldom has both

labels before him, so as to 1)e in a position to make compai'i-

sons. He must rely almost solely upon his memory as to how

the genuine label appears, so that it would l^e very easy for an
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niiscriipiilous dealer to palm off on him tlie goods of the appel-

lee bearing the label eomplamed of, upon the same.

As fixing- also the assumption that the judge in the court

below was impressed by the specification of dissimilarity the

court in Shaw Stocking Co. vs. Mack, 12 Fed. Kep. 707 (713)

in an a^jproved ( (notation by Judge Coxe eliminates the expert

as follows:

"It is not necessary that the resemljhmce produced
should be such as would mislead an ex})ert, nor such as

would not be easily detected if the original and the

spurious were seen together. It is enough that such
similitude exists as would lead an ordinary purchaser
to suppose that he was buying the genuine article and
not an imitation."

The attention of the court is j^articularly invited to this case

for the reason that the labels in controversy are therein repro-

duced on pages 708 and 709. If such labels as therein appear

are not sufficiently dissimilar so that a demurrer is sustained

most certainly the dissimilarity of the labels in controversy in

this cause are not such that tkey should be disposed of on

demurrer.

In Bickmore Gall Cure Co. vs. Karns et al., 134 Fed. Rep.

833, the Court of Appeals for the Third Circuit speaks by

Judge Dallas picked out as especially applica])le a part of the

opinion in McLean vs. Fleming supra, as follows :

"The means devised to that end were well calculated

to mislead, and it was not essential that any particular

person should have been actually mislead."

While the part of the opinion of McLean vs. Fleming just

referred to is not particularly applicable to the present cause

at the })resent stage; {)eing rather a conclusion to he reached

after the taking of testimony, it, nevertheless, is applicable to

the fact that the court below claimed it was not deceive.d by

the two labels. Such comparison was, of course, made by the

court below with the two labels side by side which has been

repeatedly held is not the test for trade-mark infringcmient.
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If the similarity is siicli tliat a person seeing the genuine
mark today wouki l)e de('eivL'<] upon seeing the infringing mark
next week tlie simihirity is sudicient to sustain a t'luirgo for

infringement. As showing again what the courts liav(^ \uAd

sufficiently similar to warrant dismissing a demurrer we cite

Scheuer vs. Mullcr et al., 74 Fed. Rep. 225 wherein again the

labels are reproduced. This is from the Court of Appeals of

the Second (^ircuit and was decided per oiriaiu.

The law relative to confusion and dece])tion between trade-

marks is quite similar to that relative to design i)atents. 1^'or

this reason we quote from New York Belting and Packing

Co. vs. New Jersey Car Spring and Ruliber C'o., 137 U. S. 445,

34 Law Ed. 741, from the opinion of Mr. Justice Bradley, as

follows

:

"We think that the demurrer should have been over-
ruled, and that the defendants should have been put to

answer the bill. Whether or not the design is new is

a question of fact, which, whatever our impressions may
be, we do not think it proper to determine 1)y taking

judicial notice of the various designs which may have
come under our observation. It is a question which may
and should be raised by answer and settled by proper
proofs. '

'

*

The Court of Aj^peals of the District of Columlua, which, by

the way, handles more trade-mark litigation than all the other

courts of appeals and possil)ly all other Federal courts in the

United States combined, in Walter Baker & Co. vs. Harrison,

138 0. G. 770 (not yet reported in App. D. C.) on a demurrer

found as a matter of law that the mark of Walter Baker & Co.,

for cocoa was so nearly simulated by the mark of Harrison

trading as Aragan Cotfee Co. for coifee as would be likely to

cause confusion.

Counsel in this cause was also counsel in that and it is

possible, therefore, to submit for the inspection of the Court

the original labels which were considered by the Court of

Appeals of the District of Columbia in said action; the labels

being as follows

:
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When the dissimilarity of' these two hibels is considered and

it is further considered that they are for different products,

one being for coffee and the other for cocoa, and that it was

nevertheless held as a matter of law l)y the Court of Appeals

of the District of Columbia on demurrer tliat such degree of

similarity existed it would ))e difficult to understand how a

court of subordinate jurisdiction in the present case could find,

as was found, that labels for the same goods, to wit : for beer,

as closely allied in general effect and general impression as the

labels of the parties herein are not similar and would not be

liable to cause confusion.

It is believed that the cases a])Ove cited and quoted from,

which have simply been selected almost at random, from

many hundreds of reported cases along the same line will be

amply sufficient to coml)at the assumption that the labels are

not sufficiently similar to cause confusion aud that a demurrer

to that point should be sustained.

Nevertheless if this court should find that the court below in

the exercises of sound discretion had not erred in holding that

the labels were so dissimilar as not to be likely to cause con-

fusion there is yet the point to be considered that this action

is not confined wholly to a charge of infringement of the trade-

mark but also includes a charge of unfair competition in trade

which is a cause of action whollj^ different and distinct from

that of infringement of trade-marks but which is the result of

the same act by the defendant and is predicated upon the same
label of the complainant. As bearing on the question of unfair

competition iu trade, the attention of the Court is respectfully

invited to the following cases

:

"A manufacturer ma^' put forth his goods in a dress,

in no element of which—size, shape, color, lettering,

word or symbol—has he an exclusive right of use; and
yet, if the ensemble has come to be a pul)lic guaranty
of origin and quality, he may secure protection against

unfair trade of a preying competitor. (For cases in

point, see Cent. Dig., vol. 46, Trade Marks and Trade
Names, Sees. 21, 72. Unfair competition, see notes to
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Sclieuer v. Miiller, 20 C. C. A, 165; Lare v. Harper &
Bros., 30 C. C. A., 376.) Enoch Moro-an & Sons Co v
Ward, 152 F., 690; 81 C. C. A., 616."

''In order to entitle complainant to relief in a suit for
unlawful com[)etition, it is not necessary tliat the pul)lic
should he actually deceived; it being- sufficient that the
infringement had a tendency to deceive. (For cases in
point, see Cent. Dig., vol. 46, Trade Marks and Trade
Names, Sec. 86.) O'Connell et al. v. National Water
Co., 161 F., 545."

In the case of Keuffel & Esser Co. v. H. S. Crocker Co.,

118 F., 187, 190, the Court said

:

"Where a manufacturer has been in business for
many years and has established a high reputation for

its goods, the law requires another who enters such
business as a competitor to use such method of wrap-
ping, labeling and cataloguing his goods as not to lead

an intending purchaser of ordinary intelligence, using
ordinary care, into the mistaken belief that when pur-

chasing such goods he is purchasing the goods of the

older manufacturer.
"The general rule is that anything done by a rival in

the same business by imitation or otherwise designed
or calculated to mislead the public in the belief that in

buying the product offered ])y him for sale they were
buying the product of another's manufacture would be

in fraud of that other's rights and would afford just

grounds for equitable relief. Hahenstein v. Perelstein,

37 Pa. Super. Ct., 540.

"An injunction should be granted if the defendants

adopt their l)raud for the purpose of selling their goods

as and for the goods of the complainant, or for the

purpose of enabling others to do so, and the complain-

ant has been injured, or is likely to be injured, thereby.

In such case it will not be sufficient for the defendants

to show that no deception is in fact practiced on those

w^ith whom they deal personally, but an injunction will

be granted if consumers to whom the goods are in-

tended to be resold are or may be deceived. The South-
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em White Lead Co. v. Carev et al., 25 F., 125; 33 0. G.,

624; 1885 CD., 462.

The bill of eom])laint makes allegations of unfair competi-

tion in trade as ontlined in tliose decisions, and it is respect-

fully sulmiitted that a])]ie]hmt should have l)een given an

opportunity to prove said allegations in the usual way.

No argument was made and nothing said in the brief of

defendant below relative to an insufficiency of statement or any

short-coming of the bill on the charge of unfair competition

in trade so that it is assumed that this phase of the bill has

not and will not be attacked.

As the demurrer except the fourth paragraph which has

been considered is a general one it is governed by the decisions

of the courts relative to general denuirrers, which hold that

where a l)ill states more than one cause of action and any one

cause of action is well pleaded then a general demurrer must

be dismissed and the whole bill put upon its merits. A lead-

ing case upon this point is Stewart vs. Masterson, 131 U. S.

151, 33 Law Eld. 114 in which the opinion is l)y the late Eminent
Justice Blatchford in part as follows

:

''The demurrer of Masterson purports to be a demur-

rer to the amended bill, and to the original bill as

amended by the amended bill. It demurs thereto and

to the jurisdiction of the court sitting in equity, and
assigns several grounds of demurrer: (1) that the

amended bill sets up substantially matters against

which the court sustained the demurrer to the original

bill, in that it appeared by the original bill, and cause

No. 10 in equity therein referred to and stated as a

part of Stewart's title, and the exhibits, order and

decree in cause No. 10, that Stewart's pretended title

to the lands sued for is based on the so-called McMuUen
grant, which the Supreme Court of Texas, in the case of

McMullen vs. Hodge, 5 Tex. 34, and in Howard vs.

McKenzie,. 54 Tex. 171, declared to be vacant public

domain; and the decision in McMullen vs. Hodge was
rendered long before Stewart purchased, and McMullen,

against whom it was rendered, is a remote vendor of
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Stewart, and Stewart's elaiiii is under liini; and Stewart
has not, by the amended bill, set up any other claim than
the void one defectively set up in the original bill; and
the amended bill does not contain ])ro])er alle,i>-ations to

entitle him to assert a claim for tlie value of improve-
ments; (2) that there is a want of equity in the l)ills;

(3) that Tait has no interest in the matters concerning
which the decree is sought against Masterson, and no
relief is asked against Tait, and no facts are alleged
which would entitle Stewart to maintain this suit

against Masterson and Tait, and there is a misjoinder
of parties defendant; (4) that Stewart has a full, com-
plete and adequate remedy at law.

* * * " * * # *

It is assigned as error by Stewart that nowhere in the

original bill or in the amended bill it is admitted that

the McMulleu title, which Stewart is litigating in this

case, is the identical McMullen title which has been at

various times litigated in the Courts of Texas ; that the

court below had no authority to take judicial notice of

the identity of the grant in litigation with another grant
referred to it in the state reports, when this identity

was not admitted in the bill demurred to ; and that that

court could derive knowledge of such identity only

from evidence properly offered and admitted, after due
allegations in a plea or answer.

In addition to this, as there is matter properly
pleaded in the amended bill, and properly ground for

equitable relief, which requires an answer or a plea, and
as the demurrer is to the whole bill, it ought to have
been overruled. The case, as stated, shows there is no
plain, adequate and complete remedy at law."

In Pacific R. R. of Mo. vs. Mo. Pacific R. Co., Ill U. S.

505, 28 Law Ed. 498 again in an opinion by Mr. Justice Blach-

ford we find:

"The demurrers in this case are to the whole bill. If

any part of the bill is good the demurrers fail. The

charges of fraud in the bill, which are admitted l)y the
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demurrers for present purposes, are sufficient to war-
rant the discovery and relief ])ased on such char^-es,
leaving for consideration only the questions of laches
and of jurisdiction."

The Circuit courts have spoken many times upon this point

as for instance in Merriam vs. Holloway, 43 Fed. Rep. 450, in

the opinion by Mr. Justice Miller, sitting- at circuit, as follows:

"The parties demur to the whole bill, and of course, if

there is any one thing in the bill that is good—that is

to say, if the bill taken altogether entitles the complain-
ant to some kind of relief—the demurrer should be over-

ruled. If a party in chancery or in a law case wants to

demur to a particular part of a bill or declaration, he
should not frame his demurrer as is done in this

instance, so as to call the whole l)ill in question.

It may be necessary to ascertain, l)y taking proof,
whether the use of the device in question in fact oper-
ates to deceive people, by leading them to suppose that

the Webster's Dictionary sold by the defendants is

printed and put on the market hj complainants, and
whether the adoption of the device in question by the
defendants was intended to have that effect.

There is some hesitation among my brethren and
myself, as above indicated, whether, taking the bill as

a whole, and considering all of its averments, a general
demurrer ought to be sustained.

Now, taking all of tlies^e allegations together, there
may be some evidence of a fraudulent intent on defend-
ants' part to get the benefit of the reputation of the
edition of Webster's Dictionary which the complainants
are publishing, and it may ]:)Ossibly be that, in conse-

quence of the facts averred .the public are deceived, and
that the complainants are damaged to some extent. We
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think, therefore, that this is one of those cases where,
as the facts are stated in the comphiint, the interests of
justice would be best subserved by requiring the
defendants to answer, so that there may be a full and
fair investigation of the law and facts upon a final

hearing.

The demurrer in this case, as we understand it, is not
to special portions of the bill or particular allegations,

but goes to the whole bill, and asserts that it contains
no averments warranting equitable relief of any sort.

We are unable, at this time, to fully assent to that view;
but, at the same time, we do not wish to be understood
as declaring definitely that the complainant is entitled

to equitable relief."

In Putnam Nail Co. vs. Bennett, 4:> Fed. Rep. 800, in an

opinion by Judge Bradley we find

:

''There is here a substantial fact stated—that the

public and customers have been, by the alleged conduct

of the defendants, deceived and misled into buying the

defendants' nails for the complainant's. That aver-

ment is amplified in paragraph -i of the bill. Now a

trade-mark, clearly such, is in itself evidence, when
wrongfully used by a third party, of an illegal act. It

is of itself evidence that the party intended to defraud,

and to palm off his goods as another's. Whether this

is in itself a good trade-mark or not, it is a style of goods

adopted by the complainants which the defendants have

imitated for the purpose of deceiving, and have

deceived the public thereby, and induced them to buy

their goods as the goods of the complainants. This is

fraud. We think the case should not be decided on this

demurrer, l)ut that the demurrer should be overruled,

and the defendants have the usual time to answer. The

allegations that the complainant's peculiar style of

goods is a trade-mark be regarded as a matter of in-

ducement to the charge of fraud. The latter is the sub-

stantial charge, which we think the defendants should

be required to answer."
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The Court of Appeals of the Third Circuit in Caldwell vs.

Powell, 73 Fed. Rep. 488, uses the following- language:

''To this bill the defendant has interposed a general
demurrer; and, for causes of demurrer, the want of

invention and of novelty in the conception and produc-
tion of the design where assigned. On the argument
of the cause in the court below, the demurrer was sus-

tained, and the bill dismissed. From that decree this

appeal is taken.

It is a general principle of e<{uity pleading that, as

a demurrer proceeds upon the ground that, admitting
the facts stated in the bill to he true, the complainant is

not entitled to the relief he seeks, all matters of fact

which are stated in the bill are admitted by the demur-
rer, and cannot be disputed in arguing the question

whether the defense thereby made be good or not, and
such admission extends to the whole manner and fomi
in which it is here stated: or, to state the principle more
concisely, every charge in the bill, well pleaded, is

absolutely admitted by the demurrer. Treating the

issue raised by the bill and demurrer simply as one of

pleading, it would be difficult indeed to find the slightest

ground for the justification of the demurrer. The bill

is full, complete and orderly in its statements of facts

upon which the prayer for relief is based. It is not
necessary to repeat again the averments and allega-

tions which ha^•e been already quoted at some length.

The effect of the demurrer is to admit their truth. If so,

stronger reasons for equitable relief could hardly be
advanced. '

'

The attention of the court is especially invited to Holeproof

Hosiery Co. vs. Richmond Hosiery Mills, 167 Fed. Rep. 381

from an opinion of Judge Newman in which we find

:

"I do not think it is necessary to decide this at the

present stage of the case. It is sufficient to say that the

complainant makes a case entitling it to relief, and how
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largo tliat relief should be or to what extent it should be
restricted may well be determined when a final decree
shall be entered in the case.

I was much impressed with the arg-wment as to the
prayer for injunction against the use of the word
"Guaranteed." This is a word of such common use,

and in all lines of trade, that of itself it would hardly
seem the subject of appropriation by a manufacturer;
l)ut there may be force in the suggestion that, consid-

ering the relation in which it is used with other words,
and the fact that the method of guaranteeing for a defi-

nite period the wearing qualities of the hosiery, using
the "Guarantee coupon'^" to render the guaranty effec-

tive, so that the complainant's hoisery has come to be
known as "Guaranteed Hoisery," the complainant has
peculiar rights even to the use of this word. But it

seems to me, as stated, that all this can very well be
settled on final hearing and in the final decree, and that,

as the complainant clearly makes a case by his bill

entitling him to some relief, the demurrer should be
overruled."

The court is also recpiested to especially examine this case

in the report as it reproduces the labels of the ]iarties which

is applicable to the point previously considered herein of the

similarity of the labels under discussion,

"The other ground of demurrer relied upon, which

seems to be worthy of notice, is that the trade-marks

and labels are themselves of such a nature, geographi-

cal and otherwise, that ther are not the subject of rights

to their exclusive use in this business. Whatever there

may be to this question should apparently be raised as

a matter of defense to the bill, and not by demurrer.

Therefore the demurrer should, according to these

views, be overruled, and the defendants be required

to answer over." (Jewish Colonization Ass'n vs. Solo-

mon & Germanski.) 125 Fed. Eep. 994.

In this circuit from the District of Oregon, in an opinion by

Judge Wolverton we find Standard Varnish Works vs. Fisher,
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Thorsen & Co., 153 Fed. Rep. 928, exactly in line vritli the previ-

ous quotations and citations. Judge Wolverton, however, does

not use any particuhir sentence or paragraph which is particu-

larly applicable to this case; the whole ease being, however, ex-

actly in point as is also another case from this circuit and also

from the Court of Oregon, Pacific Live-Stock Co. vs. lianley

et al., 1)8 Fed. Rep., 327.

In the present case the Court l^elow did not alh^w appeal

from the interlocutory decree denying injunction which is

specifically made appealable and required appellant to elect

whether to amend its bill or stand thereon and subject itself

to decree of dismissal. The complainant having chosen the

latter alternative and stood upon its l)ill it is believed that

appeal now having been taken in due course the defendant

should be treated in like manner. In other words, it is believed

that the demurrer which admits the allegations of the bill

should be construed against the defendant and the court should

order a decree entered in favor of the complainant.

The Supreme C^ourt of the United States has so held in

Dillon vs. Barnard, 88 U. S. 430, 22 Law Ed. 673, as follows

:

"A demurrer only admits facts well pleaded; it does

not admit matters of inference and argument however
clearly stated; it does not admit, for example, the accu-

racy of an alleged construction of an insti'ument, when
the instrument itself is set forth in the bill, or a copy
is annexed, against a construction required by its terms

;

nor the correctness of the ascription of a purpose to the

parties when not justified by the language used. The
several averments of the plaintiff in the bill as to his

understanding of his rights, and of the liabilities and
duties of others under the contract, can, therefore, exert

no influence upon the mind of the court in the disposi-

tion of the demurrer. This is not the case of a bill to

set aside or reform the contract as not expressing the

actual intention of the parties. It is a case where the

contention arises solely upon the meaning of the inden-

ture in its bearing upon the contract, and that must be

ascertained by applying to its language the ordinary

rules of interpretation."
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In other words, if tliis court finds that tlie complainant's

cause of action is well pleaded it should in accordance with the

decisions find that the defendant is esto]i]:)ed from now deny-

ing the allegations in the hill having once admitted the same.

The last paragrai)h of defendant's hrief below is especially

interesting as it shows that defendant's counsel is not only not

able to distinguish between trade-marks and coi)yrights Init it

is not able to distinguish between trade-marks and mere adver-

tisements. Advertisements are in a class as far remote from
trade-marks as trade-marks are from bankruptcy, and it is

believed that the weakness of this supposed argument will be

so apparent upon its face as not to require any consideration

or argument.

RESUME.

The contentions of appellant on this appeal are therefore:

1. That the demurrer is bad as far as it may ])e considered

a special demurrer in that it does not point out the special

fraud which it alleges the complainant has been guilty of.

2. That considered as a general demurrer it can prevail

only if the court finds that there is no scintilla of relief which

could possibly be afforded complainant under the pleading.

3. That no attack has been made upon the allegation of

unfair competition in trade, and that such unfair com])etition

is properly pleaded and relief should be granted under that

head, even if the allegation of a trade-mark infringement is

not sustained.

4. That the Court erred in holding as a matter of law that

the two labels were so dissimilar as to relieve defendant's

label from any charge of infringement, such assignment of

error being the subject of numerous decisions hereinbefore

cited.

5. That defendant's contention relative to the copyright law

applying to trade-marks and the trade-mark law applying to

copyrights is wholly fallacious and based u])on a lack of under-

standing of the Statutes relative to these two subjects.
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6. That this court should reverse the court below and

remand the cause with directions to enter a decree in favor

of complainant and against the defendant in accordance with

the prayer of the l)ill and direct a reference to a Master for

accounting- and discovery.

Respectfully submitted,

G. Ward Kemp,

Solicitoi for Appellant.

E. T. Fenwick, and

L, L. Morrill,

Of Counsel.
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In the limited time allowed us by the rules of this

court we will not attempt to repeat the facts and law of

this case, as laid down in our original brief filed in the

court below.

While our standing in this court is not such that our

brief in the court below would be recognized as a matter

of history, nor any brief which we may have filed be



looked upon as of great historical value; yet insomuch

as the Washington, District of Columbia, counsel for ap-

pellants have seen fit to incorporate our brief on pages

4 to 9 of their brief, and have thus claimed to have made

it historical, we submit that that brief, brief as it is, is

sufficient to cover all the matters set forth in the thirty-six

pages of appellant's brief, excepting the entirely new

question inserted into this case, beginning on page 26 of

appellant's brief, which was not argued nor referred to

in the court below, so far as memory serves us, and does

not appear in the pleadings nor printed record.

This case was tried in the court below upon a de-

murrer to the bill of complaint, which complaint is a

portion of the printed record, beginning with p. 2, and

the bill covers nothing whatever except the infringement

of a trademark.

The reading of the bill makes our review of it almost

superfluous.

After the usual preliminary allegations, it begins on

page 3 by reciting that the appellant uses a label for the

manufacture of beer which was original with appellant,

and that being the owner of said label it filed an appli-

cation for trademark thereon on June 23, 1906 ; that such

application was granted and a trademark was issued for

the label, found as Exhibit ''A," page 10 of the record.

The complainant then recites the nature of the label

and that it had been adopted by the appellant on or before



Jan. 1, 1902 (there is no allegation of copyright) ; that

it has been used Since Jan. 1, 1902, by the complainants.

That the defendant, meaning and intending to secure

to itself portions of the good-will of the business of the

complainant, in manufacturing and selling beer, "has

used * * * in connection with the sale * * * *

your orator's trademark in so nearly the exact form and

configuration as employed by your orator as to deceive

purchasers into believing that the beer the manufacture

of the defendant was and is the beer manufactured by

your orator." (P. 5, Printed Record.)

The complaint then goes on to say that in order that

the court may be fully advised ' * of the flagrant imitation

of your orator's trademark and label," the label trade-

marked by the defendant is attached and marked Ex-

hibit ''C." (P. 16, Printed Record.)

The complainant then goes on to show how one label

and mark conflicts with the other by using the same upon

cylindrical bottles, and that by the use of the infringing

label the defendant is taking from the complainant busi-

ness and profits to the complainant belonging.

On page 7 of the printed record the complainant fur-

ther alleges that the business of manufacturing and sell-

ing beer "designated by the trademark and label" is of

great value, and that the complainant "cannot with cer-

tainty state the amount it is entitled to recover from the

defendant bv reason of its infringement of your orator's



said trademark and label," but alleges the sum to be

more than Three Thousand Dollars ($3000.00).

On page 8 of the printed record the complainant

prays that the defendant may be adjudged to account for

**the profits or gains thus unlawfully derived from the

pirating of your orator's rights as well as the damages

sustained by your orator by reason of the infringement

of your orator's rights," and that the defendant may be

assessed damages "sustained by your orator by reason

of the defendant's infringement and piracy," and that

the damages may be tripled in accordance with the statute

(which, of course, is the statute in relation to the infringe-

ment of trademarks).

The complaint then prays for a writ of injunction

enjoining the defendant from "infringing trademark and

label or any material or misleading part thereof," and

in the next clause asks for a writ of injunction against

the "manufacturing, selling or using the trademark of

your orator or any mark in simliarity thereof."

Appellant did not file nor serve any brief in the

court below so far as the record shows, but this complaint

shows clearly upon its face just exactly what the com-

plainant complained of, and the argument made before

the trial court, part of which was read from points and

authorities prepared by complainant's counsel, was large-

ly an answering argument to our brief, which they are

kind enough to print in appellant's brief now before this

court.



They printed our brief, which shows clearly that the

only question submitted to the trial court was the ques-

tion of infringement of a trademark, and we submit that

that is the only question raised by the complaint, and that

there is nothing in the present record before this court

to show that the question which they now seek to raise,

beginning on page 26 of their brief in this court ; namely,

the question of unfair competition in trade; was ever

submitted to the trial court at all.

This court will not try a case upon appeal upon a

theory which the record does not show to have been sub-

mitted to the court below. This is primer law.

Opposing counsel has shown this court, by quoting

our brief, just what question was submitted to and deter-

mined by the trial court.

The complaint speaks for itself, and this court will

not enter into a discussion of matters neither raised by

the complaint nor in any wise argued to the court below.

This court would determine solely from the com-

plaint and the demurrer thereto what questions were

submitted to the trial court, were it not for the fact that

appellant has seen fit to print our brief filed and sub-

mitted to the trial court, showing what questions were

actually submitted, and it is clearly apparent that the

only question submitted to the trial court was the ques-

tion of infringement of the trademark.

We will not repeat the argument of our former brief,



a purported copy of "wliicli is found in appellant's brief,

except to say:

1. The bill on its face includes Exhibit "A," which

contains the words at the bottom of the label (P. 10,

Printed Record) "Copyrighted 1902 by G. Heileman

Brewing Co.," and it is upon the infringement of this

label and this copy of the same that this case turns.

There is no allegation nor pretension that the label con-

veyed the information required b}^ law ; that a trademark

was claimed on its face, or that it had ever been published

as properly registered as such.

The complaint shows that a fraud had been contin-

uously perpetrated on the public by holding out this label

as copyrighted (it being so printed on the face of the

label, which is made a part of the complaint) from the

year 1902, and no explanation in regard to this has ever

appeared until it appears in the voluntary statement in

complainant's brief that such a copyright actually did

exist. There is nothing in the record to sustain this state-

ment, and no allegation in the complaint to relieve it from

this question upon demurrer. (See quotation from our

brief, pp. 4 and 5, of appellant's brief.)

There is nothing in the complaint to show that the

trademark or label were ever properly registered, or if

registered ever contained when used the words required

by Sec. 28 and Sec. 29 of the Act of Feb. 20, 1905, and

this is admitted by appellant's brief.



There is absolutely no conflict between the two labels

sufficient to be worthy of notice, and the trial court so

held. The similarity between the trademarks must be

such as to raise a presumption of a design to deceive the

public, and this has been held by all the courts, and every

ease cited by appellant in its brief asserts that the essence

of fraudulent interference is an attempt to deceive the

public by one party trying to palm off his goods as the

goods of any other party.

The cases cited all through appellant's brief contain

this language in one form or another, but we will particu-

larly refer to the decision in this district written by Mr.

Justice Morrow, in which the law applicable to such case

is clearly stated in a very few words, as follows

:

"The law applicable to this case may be stated in a

very few words. It requires the defendant, in offering

his goods to the public, to use such method of wrapping,
labeling and catalogueing of his packages as not to lead

an intending purchaser of ordinary intelligence using

ordinary care, into the mistaken belief that he is purchas-

ing goods placed upon the market by complainant."

' Keuffer S Esser Co. vs. H. S. Crocker Co., 118

Fed. Rep., p. 190.

No person of any kind of intelligence, not to mention

ordinary intelligence, nor using anj^ kind of care, not to

mention ordinary care, could look for one moment at com-

plainant 's Exhibit "A" found in the complaint, and then

at Exhibit "C," found in the complaint, in which the

principal words in large letters in Exhibit "A" are "G.
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Heileman Brewing Co., La Crosse, Wis.," and the prin-

cipal words in large letters on Exhibit "C" are "The

Independent Brewing Co., Seattle, Wash.," and believe

for one moment that either of these labels was intended

to impose the goods of one person npon the public as

manufactured by somebody else. The labels speak for

themselves; one a green label, the other in orange; one

in large black letters stating the fact that it represents

"Old Style Lager" manufactured by the La Crosse con-

cern, and the other in equally large letters setting forth

that it represents "Old German Lager" manufactured

by a Seattle institution ; one consisting principally of the

pictures ; and not a single picture represented in both of

the labels.

The contrast between this case and the case cited

with so much force by appellants on page 21 of their

brief, National Wafer Co. vs. O'Connell, et al., 159 Fed.^

1001, will appeal to this court when an examination is

made of the latter case and the label there infringed.

In the National Water Co. case the label was "White

Rock" Lithia water, the infringing label was "High

Rock" Lithia water; the same character of bottles were

used, exactly the same colors ; the same design and form

of the label, so as absolutely to deceive any person unless

they took pains to examine the label with great care. The

court there properly said:

"Upon the labels alone * * * * j ^.^^^ ^j^g ^q_

cision of this court * * * * j venture to affirm that



* * * * the observer of ordinary care and intelli-

gence would readily mistake one for the other * * * *

he would be satisfied that defendant's label was deliber-
ately devised * * * * to deceive purchasers."

Gross fraud is apparent in that case and the lack of

it equally apparent to this court, as it was to the trial*

court, upon examination of Exhibits ''A" and "C" set

forth in the complaint in this action.

We have simply pointed out the suggestions made in

our brief before the trial court, and turn now to the

"resume" of appellant's argument found on page 35 of

their brief in this court, following the order and num-

bering of appellant:

1. That the demurrer is bad, as far as it may be

considered a special demurrer, in that it does not point

out the special fraud which it alleges the complainant has

been guilty of.

Appellant evidently assumes that this is a plea in

bar upon the ground of fraud. It cites no authorities

to this suggestion, and can cite none, for in order that

this part of the demurrer shall be sustained it must ap-

pear upon the face of the complaint. All material facts

properly pleaded in the complaint are admitted by the

demurrer, therefore it is that we rely upon their own

pleading and their own Exhibit "A," which shows upon

its face a fraud practiced upon the public contrary to the

statute of the United States specially providing what

shall be printed upon a trademark label, and the com-
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plaint itself shows that they have printed upon their

trademarked label (trademarked in 1907) a claim that it

is a copyrighted label of 1902, and there is not a single

allegation of the complaint to overcome their prima facie

allegation of their own fraud.

2. That considered as a general demurrer it can

prevail only if the court finds that there is "no scintilla'*

of relief which could possibly be afforded complainant

under the pleading.

This statement of the law finds no substantiation.

It has long been a maxim of the law that courts will

not deal with trifles, nor entertain actions for purely moot

purposes.

If there is any substantial relief to which complain-

ant is entitled by its complaint, then the court will enter-

tain the same, but the submission of a general demurrer

as in the case at bar, brings before the court the fact that

there are not sufficient facts stated in the complaint to

entitle complainant to any substantial relief. The facts

stated in this complaint show that there is no conflict of

labels nor trademarks, and the very fact that both parties

hold a trademark for their separate labels, is of itself

F^ufficient to create a presumption that no conflict exists.

3. That no attack has been made upon the allega-

tion of unfair competition in trade, and such unfair com-

petition is ])roperly pleaded, and relief should have been



11^

granted under that head, even if the allegation of in-

fringement under trademark is not sustained.

This subdivision of their resume brings up the new

question inserted in this case in this court, beginning on

page 26 of their brief, and we go into it with reluctance,

as we do not think that it is properly here for argument,

but yet feeling that no harm can be done to have this

court determine that the complaint itself does not show

facts constituting any fraudulent, unlawful or improper

attempt at unfair competition in trade, we accept the

challenge.

We will not troul)le the court except as a suggestion

that if two causes of action are stated in this complaint,

they are not proi)erly segregated, nor can any one deter-

mine where the one begins and the other ends.

We are willing to abide by the statement of the law

made by Judge Morrow in this circuit, in the case here-

tofore cited (118 Fed. Kept., pp. 187-190) and the prin-

ciple laid down in every case cited by appellant, or found

by us in examination of this question; namely, that the

defendant can only injure the complainant by so labeling,

wrapping or catalogueing his product as to lead an ordi-

narily intelligent purchaser to believe that he was buy-

ing the goods of the complainant, not the goods of the

defendant.

That is what constitutes unfair competition in trade.

No such allegation is separately nor sufficiently made in
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the complaint, but the complaint on its face shows that

no such result could possibly be arrived at by the use of

the trademarked labels Exhibits "A" and "C." On

page 28 of appellant's brief it admits that this question

was not raised in the court below, and uses the following

language

:

"No argument was made and nothing said in the

brief of defendant below relative to an insufficiency of

statement, or any shortcoming of the bill on the charge
of unfair competition in trade."

The fact that it was not referred to in the court lie-

low was because it was not in the case, but if it were in

the case there is not a single authority referred to bj'"

opposing counsel which would be in point in any way in

determining this question in this court.

The case of Stewart vs. Masterson, 131 U. S., p. 151,

is first referred to on page 28 of appellant's brief. The

syllabus of that case is plain, concise and complete, a^a

we quote the material part of it:

"A demurrer cannot introduce, as its support new
facts which do not appear on the face of the bill, and
which must be set up by a plea or answer."

"Where there is matter properly pleaded in a bill

which is ])roper ground for equitable relief, and which
requires an answer or a plea, a demurrer to the whole
bill ought to be overruled."

The question at issue was clearly whether an amend-

ed bill in that case set up sufficient additional facts to

take it out of the ruling upon the demurrer to the orig-

inal hill, and we will not waste time upon any argument



n])on this question, nor upon the succeeding question sup-

posed to be raised at the bottom of page 29 of appellant's

brief, that a demurrer to a whole bill cannot be held good

where part of the bill sets up a cause of action.*********
Tho first case anywhere, in point in the argument in

this case is referred to on page 31 of appellant's brief,

l)eing the case of Putnam Nail Co. vs. Bennett, 43 Fed.

Rep., p. 800, where Mr. Justice Bradley says that whether

a trademark is good or not, if the defendant has imitated

a trademark for the purjjose of deceiving, and has de-

ceived the public thereby, and induced them to buy goods

cf the defendant's in the belief that they were the goods

of the complainant, it is a fraud.

This statement of the law is exactly the statement

upon which we have relied in the lower court, and is prac-

tically the same as that laid down by Judge Morrow in

118 Fed. Rep., pp. 187-190.

The case of Holeproof Hosiery Co. vs. Richmond

Hosiery Mills, 167 Fed. Rep. 381, is not in point at all,

and we quote the syllabus, which shows exactly what was

decided:

"Where a bill states a cause of action which entitles

complainant to relief against the use by defendant of

certain trademarks and names in combination, it will not

be held demurrable, because he may not be entitled to

enjoin their use separately, or to relief to the full extent

l)rayed for."

This is primer law, and the quotation set forth in ap-
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pellant's brief on page 33 from this decision, lias about

as much to do with the case at bar as appellant's volun-

tarj^ statement that it copyrighted its trademark or label

in 1902.

Appellants next rely upon the case of Standard Var-

nish Works vs. Fisher, Thorsen & Co., 153 Fed. Rep., p.

928, and volunteer the statement that it is exactly in line

with the previous quotations and citations; but in the

next sentence they take back the statement which they

have made, and we quote their language:

"Judge Wolverton, however, does not use any par-
ticular sentence or paragraph which is particularly ap-

plicable to this case, the whole case being, however, ex-

actly in point."

An examination of this case in the reports shows

that Judge Wolverton does not even state what was con-

tained in the pleadings, nor can this court determine

whether the case is in point or not unless it be from the-

following which we quote

:

"The principle that one person or firm should not
sell his goods as the goods of another person or firm lies

at the bottom of the legal objection."

This is the law and if there is anything in the two

labels shown as Exhibit "A" and Exhibit "C" of com-

plainant's complaint by which it can be determined that

the Independent Brewing Co. of Seattle, Washington, is

trying to sell Independent Brewing Company's beer as

being made by G. Heileman Brewing Co. of La Crosse,

Wis., one thousand miles away, then this statement of
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the law is of value in arriving at a determination as to

whether the complaint in this action constitutes a cause

of action.

Counsel for appellant go to the extreme in the very-

next part of the same sentence at the top of page 34 of

their hrief when, after apologizing for the citation of

153 Fed. Rep. at p. 928, they say

:

"As is also another case from this circuit, and also

from the court of Orego?^, Pacific Livestock Co. vs. Han-
Icy, et al., 98 Fed. Rep. 327."

There is nothing in that case that is even slightly in

point unless it be under the old theory that because in

one case "apples" were mentioned, and in another case

'

' peaches, '

' the two might be cited to sustain the decision

of either.

These are all of the important cases cited by our op-

ponent, and the whole argument on this subject reminds

us of the physician who had treated his patient for three

weeks for tonsilitis, and had required the wife of the pa-

tient to apply hot bandages to the throat under the left

ear hourly for three weeks. Finding the patient ap-

proaching death, he called in other counsel, and the other

physician after carefully examining the patient, found

that he had no tonsils; that they had been removed in

early life, and further discovered that the patient had

pneumonia. The family physician, who had first been

called, it is said, advised the following:
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"Now, say nothing to the wife, but send out and get

a trained nurse, and I will have the wife continue the hot
apijlications to the throat while the trained nurse treats

the lungs for pneumonia. If the wife should find out that

her husband had not been properly treated, it might
cause severe nervous reaction, and possibly her death."*

The man died of pneumonia.

It is clearly apparent that the learned counsel from

Washington, D. C, finding that Seattle counsel had im-

properly treated this case as one of incipient trademark,

determined to change the disease and to cure an aggra-

vated case of unfair competition in trade.

The patient may die of the latter disease.

4. That the court erred in holding as a matter of

law that the two labels were so dissimilar as to relieve

defendant 's label from any charge of infringement, such

assignment of error being the subject of numerous de-

cisions hereinbefore cited.

Appellant states at various times in its brief that

this is probably the real basis of the decision of the trial

court sustaining our demurrer, and if such can be deter-

mined as the view of the trial court we are willing to

stand by it.

Appelant 's counsel are inconsistent in their argu-

ments as to what the trial court did decide.

On page 3 of their brief they say that "the order

sustaining the demurrer entered in the court below does

not enumerate upon what ground the order is entered

* * * it is only by going to the brief and argument
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interposed by the appellee that any light is thrown upon

the question."

Then, on page 17 of their brief, they say:

"From the remarks of the Judge from the bench
in the court below and during the hearing, it is believed
that no great amount of consideration was given to the
raibject hereinbefore discussed."

And now, on page 35 of their brief, they pretend to

know upon what basis the trial court sustained the de-

murrer.

In other words, they have no way of ascertaining

the fact, except from appellee's brief; they then ascer-

tain it from the remarks of the court, and then determine

it in their own "resume." Accepting this proposition

from their "resume" we maintain that the trial court

must be upheld in its decision that these two labels were

so dissimilar as to relieve defendant's label of any charge

of infringement.

On this subject appellants, at page 20 of their brief,

refer to the ease of Eagle White Lead Co. vs. Pflugh,

180 Fed. Rep. 579, as fairly in point.

In that case an eagle was used, together with the

designation "Eagle White Lead Co." by the complainant.

An eagle was used with the words "Gold Eagle,"

referring to white lead paint by the defendant. What

greater fraud could be attempted, and we ask this court

where, in tlie label of the Heileman Brewing Co. and the
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label of the Independent Brewing Co., both of which have

been trademarked by the United States officers authorized

to issue trademarks, is there any possibility of such

fraud?

Appellants cite also (at page 21 of their brief) the

case of the National Water Co. vs. O'Connell, to which

we have heretofore referred, and in the report of that

case pictures of the labels are given, and no one could

possibly look at them as set forth on the pages of the

Federal Reporter and not know that a deliberate fraud

had been intended ; but where, we ask, in the case at bar

can the language of Judge Morrow (118 Fed. Rep., p.

190) apply; that a purchaser of ordinary intelligence,

using ordinary care, could enter into the mistaken belief

that he was purchasing the goods placed upon the mar-

ket by Heileman Brewing Co. of La Crosse, Wis., when

lie bought the goods in Seattle, Washington, manufac-

tured by the Independent Brewing Company, and so

labeled in big, black letters on an entirely different label!

5. That defendant's contention relative to the copy-

right law applying to trademarks and the trademark law

applying to copyrights is wholly fallacious and leased

upon a lack of understanding of the statute relative to

these two subjects.

Under this heading appellant's counsel have devotee^

practically all of pages 11, 12, 13, 14 and 15 of their brief,

and we have not a word to say in regard thereto.
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We only referred to the copyright law as showing

that appellant was advertising to the public that it had

a copyright of its label in 1902, and then sued for an in-

fringement of a trademark issued in 1907 which their

own label did, not refer to.

We never contended that the copyright law applied

to trademarks or that the trademark law applied to copy-

rights, and inasmuch as appellant's counsel quote our

brief from pages 4 to 9 of their own brief, we do not

hesitate to say that they knew when they printed page 35

cf their own brief that this "resume" No. 5 was never

raised by us in any manner or form, Init is simply in-

serted in their brief (pages 11 to 15) in an attempt to

mislead the court. It can have no other purpose.

6. That this court should reverse the court below

and remand the case with directions to enter a decree in

favor of complainant and against the defendant in ac-

cordance with the prayer of the bill and direct a refer-

ence to a Master for accounting and discovery.

We are not worrying about what this court will do

in its decision of this case. We do not believe that it will

reverse the lower court.

This proposition No. 6 is based upon the case cited

on page 34 of appellant's brief, Dillon vs. Barnard, 88

U. S. 430.

In that case there was no contention except one of

low. As the court proy)erly says: "It is a case where
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the contention arises wholly upon the meaning of the in-

denture and upon its bearing on the contract."

But counsel for appellant seem to think that this

court, after reading thirty-six pages of their brief, to

show this court that serious questions of fact are in-

volved; and, beginning with page 26, attempting to in-

duce this court to believe that the real question at issue

is whether there has been any unfair competition in trade

between these two business houses, separated one thou-

sand miles apart, neither of whom we believe ever sold

a single bottle of beer in the same town with the other;

as we say, after spending the time of this court and of

themselves in urging upon this court that questions of

fact are involved, and this case ought not to have been

determined upon the law ; counsel then turn about and ask

this court to reverse the lower court and enter a decree

without hearing the facts. Is this good legal ethics, or

within any ruling of any court?

In conclusion we refer this court to our orig-

inal brief printed on pages 4, 5, 6, 7, 8 and 9 of appel-

lant's brief, and maintain that on every point raised

appellant's complaint failed to properly state a cause of

action; that it shows upon its face that the complainant

relies upon its own fraud for recovery, printing upon its

own label a claim of copyright, which it does not even

allege that it ever had.

Failing to print upon its label the registry require-

ments of the United States patent office, under the Act
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of Feb. 20, 1905, and publishing its label for years be-

fore it ever registered it as a trademark.

That there is absolutely no conflict between the two

labels ; they are as different as black and white, and trans-

posing the expression of Judge Morrow, "no person of

ordinary intelligence using ordinary care could ever be

led into the mistake of believing that he was purchasing

Heileman Brewing Company's La Crosse, Wisconsin,

'Old Style Lager' beer when he did purchase the Inde-

pendent Brewing Company's 'Old German Lager' made

in Seattle, Washington."

The whole case seems to us to be almost an imposi-

tion upon the court in attempting to obtain a decision,

which could be of little value to the party complaining

and not based upon allegations sufficient to constitute any

cause of action.

Very respectfully submitted,

RICHARD SAXE JONES,

Counsel for Appellee.
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Names and Addresses of Attorneys of Record.

LOUIS K. PRATT, Fairbanks, Alaska,

R. W. JENNINGS, 322 Leary Bldg., Seattle, Wash.,

Attorneys for Plaintiff in Error,

McGINN & SULLIVAN, Fairbanks, Alaska,

Attorneys for Defendants in Error.

In the United States Circuit Court of Appeals for

the Ninth Circuit,

No. .

WILLIAM ROONEY et al.,

Plaintiffs in Error,

vs.

E. T. BARNETTE et al,

Defendants in Error.

Stipulation as to Printing Record.

IT IS HEREBY STIPULATED that in print-

ing the record of this cause, after the caption and

title has once been printed, the same may be omitted

with reference to all other papers connected there-

with, and the words "caption and title" substituted

therefor, followed by the appropriate name of the

paper; also that of the papers connected with the

Writ of Error, the following only need be printed,

viz. : Assignment of Error, Writ of Error, Citation,

Designation of Place of Trial, Order Extending

Return Day of Writ of Error; also that after the

file-marks on the pleadings in the cause. Bill of

Exceptions and the transcript have been printed all
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otlier file-marks may be omitted.

Bated at Fairbanks, Alaska, June 12th, 1911.

-> LOUIS K. PRATT and

j^
. R.W.JENNINGS,

Attorneys for Plaintiffs in Error.

JOHN L. McGINN,
Attorney for Defendants in Error.

[Endorsed] : No. 2005. United States Circuit

Court of Appeals, Ninth Circuit. William Rooney

et al.. Plaintiffs in Error, vs. E. T. Barnette et al., Be-

fendants in Error. Stipulation as to Printing Re-

cord. Filed Jul. 17, 1911. F. B. Monckton, Clerk.

In the District Court, Territory of Alaska, Third

Division.

No. 1196.

WILLIAM ROONEY, JOHN JUNKIN, G. W.
JOHNSON and AUGUST PLASCHLART,

Plaintiffs,

vs.

E. T. BARNETTE, J. C. RIBENOUR, HENRY
COOK, JOHN L. McGINN, M. L. SULLI-
VAN, ATWELL & RILEY, a Mining Co-

partnership, Composed of C. B. ATWELL
and J. E. RILEY, ENSTROM BROS., a

Mining CopartnershijD Composed of L.

ENSTROM and O. ENSTROM, and AU-
GUST PETERSON,

Befendants.
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Complaint.

The plaintiffs for a cause of action against tlie

defendants above named allege

:

I.

That at all the times mentioned in this com-

plaint, the defendants C. B. Atwell and J. E. Riley

have been and now are mining copartners under

the firm name and style of Atwell & Riley, and the

defendants L. Enstrom and O. Enstrom have been

and now are mining copartners, under the firm name

and style of Enrfetrom Brothers.

II.

That at all times since September 21st, 1905, the

plaintiffs have been and now are the owners in fee,

as against all persons other than the United States,

of that certain parcel of placer mining ground con-

taining twenty acres situate in the Fairbanks min-

ing and recording precinct, in the Territory of

Alaska, more particularly described as the first

tier of bench claims on the right limit, adjoining

creek claim No. 3 below discovery on Dome creek.

That ever since said 21st day of September, 1905,

and at this time, the plaintiffs liave been and now

are in the possession of the said mining property

except as such possession has been interfered with

by the wrongful acts of the defendants and except

as defendants have wrongfully ousted plaintiffs of

possession of the larger portion of the said ground

as is more fully hereinafter set forth. That plain-

tiffs at all times hereinafter mentioned have been

and now are entitled to the possession as against
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the defendants of the said bench claim and the whole

thereof.

III.

That in the month of September, 1908, the defend-

ants wrongfully, forcibly and against the protests

of these plaintiffs intruded themselves upon the

said bench claim and forcibly ousted plaintiffs of

their possession thereof except the possession of the

cabin thereon built and occupied by them and the

space immediately around the same and necessary

for its use as a place of abode, and ever since and

now forcibly retain in their exclusive possession all

of said bench claim with the exception above stated.

IV.

That since so taking such wrongful and forcible

possession of the portion of said bench claim above

described, the defendants have placed thereon ex-

tensive mining plants and have heretofore and now

are mining said bench claim with the machinery be-

longing to such mining plants, and a large force of

workmen, and have mined and raised to the surface

and placed in dumps thereon a large quantity of

auriferous gravel containing gold-dust of the value

of $70,000.00, and are now engaged in and prepar-

ing to mine out and exhaust the pay-streak on said

bench claim and convert to their own use the gold-

dust extracted therefrom, all to the damage of plain-

tiffs in the sum of $700,000.00:

Wherefore, the plaintiffs pray judgment against

the defendants for the possession of the portion of

said bench claim so above described as so wrongfully

withheld and for damages in the smn of $700,000.00,
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and for the costs and disbursements of the action.

Fairbanks, Alaska, Mch., 1909.

JAMES WICKERSHAM,
HENRY RODEN,
LOUIS K. PRATT,

Plffs. Attys.

Territory of Alaska,

Fairbanks Precinct,—ss.

William Rooney, being first duly sworn, deposes

and says: That I am one of the plaintiffs named in

the foregoing complaint, in the above-entitled action

;

that I have heard the same read, know the contents

thereof, and that I believe the same to be true.

WILLIAM ROONEY.

Subscribed and sworn to before me this 3d day of

March, 1909.

[Notarial Seal] LOUIS K. PRATT,
Notar}^ Public in and for Alaska.

[Endorsed] : Filed Mar. 3, 1909.

[Caption and Title.]

Supplemental Complaint.

•Come now the plaintiffs, leave of the Court first

having been obtained in that behalf and file this,

their supplemental complaint, and allege

:

I.

That since filing their complaint in this cause on

the 3d day of March, 1909, and continuously up to

this date, the defendants have remained in posses-

sion, trespassed upon and mined for placer gold with

extensive mining machinery and a large number of
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men tlie mining ground belonging to the plaintiffs

and described in their complaint, and in so doing,

have mined, raised to the surface and washed up the

auriferous gravels lying at and about the bedrock

on said ground, and have extracted the gold-dust

thereupon of ihe value of Four Hundred Thousand

($400,000.00) Dollars, and have converted all thereof

to their own use, and have thereby wasted and de-

stroyed the value of the said mining property, the

same being valuable only for the placer gold con-

tained therein, to the damiage of the plaintiffs in the

sum of Seven Hundred Thousand ($700,000) Dollars.

AYherefore the plaintiffs pray judgment against

the defendants in the said sum of Seven Hundred

Thousand ($700,000) Dollars as demanded in their

original complaint.

LOUIS K. PRATT.
E. W. JENNINGS.

United States of America,

Territory of Alaska,—ss.

John Junkin on oath says : I am one of the plain-

tiffs in the above-entitled action, have read the fore-

going supplemental complaint, am familiar with the

allegations therein contained, and the same are true

as I verily believe.

JOHN JUNKIN.

Subscribed and sworn to before me this 7th day of

October, 1909.

[Notarial Seal] LOUIS K. PRATT,
Notary Public for Alaska.
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Eeceived a copy of the above Supplemental Com-
plaint this nth day of October, 1909.

JOHN L. McGinn,
Attorney for Defendants.

[Endorsed] : Filed Oct. 12, 1909.

[Caption and Title.]

Amended Answer.

Come now the above-named defendants and by

leave of Court first had and obtained, file this their

amended answer to the complaint of plaintiff and

also their answer to the supplemental complaint of

plaintiff

:

I.

ADMIT that the defendants C. B. Atwell and J. E.

Riley have been and at the time of the institution of

this action were mining copartners under the firm^

name and style of Atwell & Riley, but DENY that

they were copartners during all of the times men-

tioned in the complaint.

II.

ADMIT that the defendants L. Enstrom anc 0.

Enstrom ever since the month of September, 1908,

have been and now are copartners under the firai

nam'e and style of Enstrom Brothers, but DENY
that said copartnership existed at all the times men-

tioned in the complaint.

III.

DENY each and every allegation, matter and

thing contained in paragraph II of said complaint

and each and every part and the whole thereof.
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IV.

DENY each and every allegation, matter and

thing contained in paragraph III of said complaint

and each and every part and the whole thereof.

y.

DENY each and every allegation, matter and

thing contained in paragraph IV of said comjDlaint

and each and ever}^ part and the whole thereof.

And the defendants for answer to the supplemen-

tal complaint DENY each and every allegation, mat-

ter and thing contained therein, save and except as

hereinafter stated.

And the defendants for a FIRST, FURTHER
AND SEPARATE ANSWER AND DEFENCE to

the complaint of plaintiffs allege

:

I.

That Henry Cook, J. C. Ridenour, A. T. Arm-

strong, W. H. Sumner, Y. L. Newton, M. E. Arm-
strong, L. T. Selkirk and A. R. Armstrong, M. L.

Sullivan and John L. McGinn are now and for a long

time prior to the commencement of this action have

been the owners in fee as to all persons save and ex-

cept the United States, in possession of and entitled

to the possession of that certain piece of placer min-

ing ground situate in the Fairbanks Recording Dis-

trict, District of Alaska, and more jDarticularly

described as follows, to wit:

That certain placer mining claim known as the

DOME GROUP, situate on the right limit of Dome
Creek, and adjoining Creek Claims Numbered One,

Two, Three, Four and Five Below Discovery on said

Creek, said property being more particularly marked
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upon the ground as follows:

O'oniniencing at the initial stake which is placed at

the west side of said clainn and near the side line of

Creek Claim No. 1 below Discovery on Dome Creek

:

thence G60 feet in a northwesterly direction to Stake

No. 1 ; thence G60 feet in a northwesterly direction to

Stake No. 2 ; thence 060 feet in a northwesterly direc-

tion to stake marked No. 3; thence 660 feet in a

northerly direction to stake marked No. 4 ; thence 660

feet in a northerly direction to stake marked No. 5

;

thence 660 feet in a northerly direction to stake

marked No. 6; thence 660 feet in a northwesterly

direction to a stake marked No. 7 ; thence 660 feet in

a northwesterly direction to a stake marked No. 8;

thence 330 feet in a northwesterly direction to a stake

marked No. 9; thence 660 feet in a northeasterly

direction to a stake marked No. 10; thence 660 feet

in a southeasterly direction to a stake marked No, 11

;

thence 660 feet in a southeasterly direction to a stake

marked No. 12; thence 660 feet in a southwesterly

direction to a stake marked No. 13 ; thence 660 feet

in a southerly direction to a stake marked No. 14;

thence 660 feet in a southeasterly direction to a stake

marked No. 15; thence 660 feet in a southeasterly

direction to a stake marked No. 16 ; thence 660 feet in

an easterly direction to a stake marked No. 17 ; thence

660 feet in a southeasterly direction to a stake marked

No. 18 ; thence 660 feet in a southeasterly direction to

a stake marked No. 19; thence in a southeasterly

direction to a stake marked No. 20; thence 660 feet

in a southeasterly direction to a stake marked No. 21

;

thence 660 feet in a southeasterly direction to a stake
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marked No. 22; thence 660 feet in a southwesterly

direction to a stake marked No. 23; thence 660 feet

in a southwesterl}" direction to a stake marked No.

24; thence 660 feet in a northwesterly direction to a

stake marked No. 25 ; thence 660 feet in a northwest-

erly direction to the initial stake or place of be-

ginning.

II.

That the property mentioned and described in

plaintiffs' complaint is a part or portion of said

Dome Group Association claim hereinbefore more

particularly described; that the plaintiffs herein

have no estate, right or interest in or to said Dome
Group or to any part or portion thereof.

And the defendants for a FURTHEE AND SEP-

AEATE ANSWER and DEFENCE to the com-

plaint of plaintiffs allege

:

I.

That said defendants E. T. Barnette, J. C. Ride-

nour, Henry Cook, M. L. Sullivan and John L. Mc-

Ginn, are now and for a long time prior to the com-

mencement of this action have been the o^vners in fee

as to all persons save and except the United States

in possession of and entitled to the sole and exclusive

possession of that certain piece of mining ground

situate in the Fairbanks Recording District, District

of Alaska, and more particularly described as fol-

lows, to wit

:

Placer mining claim Number Three below Discov-

ery on first tier, right limit of Dome Creek, con-

taining approximately twenty acres, and which said

claim adjoins Creek Claim Number Three below Dis-
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covery on said Dome Creek.

II.

That the plaintiffs herein have no estate, right or

interest in or to said property or to any part or por-

tion thereof.

And the defendants for a FURTHER, SEP-

ARATE AND AFFIRMATIVE ANSWER, allege

:

I.

That the defendant J. C. Ridenour is now and for

a long time hitherto has been the owner in fee as to

all persons save and except the United States, in

possession and entitled to the sole and exclusive pos-

session of that certain piece of placer mining ground

situate in the Fairbanks Recording District, District

of Alaska, and more particularly described as fol-

lows, to wit

:

Commencing at a point about 15 feet east from the

northeast corner of that certain placer mining claim

commonly known and designated as Bench Claim No.

2 Below Discovery, first tier, right limit, on Dome

Creek ; thence in a northerly direction about 475 feet

to a stake placed in the ground and designated as

stake No. 2 ; thence in a w^esterly direction about 236

feet to a stake placed in the ground and designated

as No. 3; thence in a northerly direction about 840

feet to a stake placed in the ground and marked

Northeast corner; thence west about 325 feet to a

stake marked Northwest corner; thence in a south-

erly direction about 1350 feet to a stake which marks

the southwest corner ; thence in an easterly direction

about 550 feet to the point of beginning.
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II.

That said property so described includes the larger

portion of the property mentioned and described in

plaintiffs' complaint; that the plaintiffs have no es-

tate, right, title or interest in or to said property, or

to any part or portion thereof.

And the said defendants for a FURTHER AND
SEPARATE ANSWER AND DEFENCE to para-

graphs 3 and 4 of the Complaint and to the SupjDle-

mental Complaint, and by way of partial defence to

plaintiffs' cause of action set forth in their com-

plaint, allege

:

I.

That in the month of September, 1908, and for a

period long prior thereto, the title and the right of

possession of that certain placer mining claim known

and described as number three below discovery, first

tier, right limit of Dome Creek, was in dispute be-

tween Henry Cook, J. C. Ridenour, A. T. Armstrong,

W. H. Sumner, Y. L. Ne^^i:on, M. E. Armstrong, L.

T. Selkirk and A. R. Armstrong, and one Richard

Stafford.

II.

That during the time that said property was in

controversy and in the month of September, 1905,

the said Richard Stafford and his co-owners in said

property, F. De Journel, H. J. Miller and R. M.

Crawford, leased and let to Tracj^ Hope a divided

one-half of said claim, commencing at a point about

350 feet downstream from the upper end of said

claim.
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III.

That iu the month of February, 1906, the defend-

ant C. B. Atwell and A. H. Bryant, acquired an

undivided one-half interest in said lay from said

Tracy Hope, and immediately thereafter began

working upon said property under and by virtue of

said lease, and continued to work and mine upon

said property until the month of August, 1906, when

they were restrained by an injunction issued out of

the District Court for District of Alaska, Third Di-

vision, in that certain action entitled Henry Cook et

al. vs. John Klonos et al., and being Number 278;

that up to the time of the granting of said injunction

the defendant Atwell and his colessees had expended

in opening up said property and erecting suitable

buildings and placing proper machinery thereon,

approximately the sum of $20,000.00; that said in-

junction remained in full force and effect until the 3d

day of June, 1907.

IV.

That in the month of July, 1906, the said Tracy

Hope transferred his undivided one-half interest in

said lay to W. D. Stewart and S. Simonson; that im-

mediately after the dissolution of said injunction

above mentioned the defendant Atwell and his coles-

sees again begam to work and mine said property

and continued so to do until they were enjoined in

that certain action entitled Henry Cook et al. vs. the

defendant Weimer et al., and which said cause is No.

798, and which said injunction continued in force and

effect until the month of September, 1908.
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V.

That in the month of September, 1908, said litiga-

tion over said property was temiinated and ended,

the defendants herein, E. T. Barnette, Henry Cook,

J. C. Eidenonr, M. L. Sullivan and John L. McOinn

having acquired all the right, title and interest of the

said Richard Stafford and his co-owners, F. De Jour-

nel, H. J. Miller and E. M. Crawford; that at the

time of said settlement and as a part thereof, it was

agreed between the said E. T. Barnette, Henry Cook,

J. C. Eidenour, M. L. Sullivan and John L. McGinn

that the defendants herein, C. B. Atwell and J. E.

Eiley, who had in the month of July, 1907, acquired

all the right, title and interest of the said Stewart

and Simonson and Bryant in and to said leasehold

estate, should continue to mine upon said property

as their lessees, on condition that the amount of

royalty specified in the lay granted them by Eichard

Stafford and his co-owners should be increased from

25% to 33 1/3%.

VI.

That immediately after said settlement above men-

tioned, the defendants Atwell and Eiley began active

mining operations upon said property and continued

to carry on active and extensive mining operations

thereon until about one month ago, when the said

Atwell and Eiley surrendered up and abandoned

their said lay; that the said Atwell and Eiley car-

ried on their said mining operations on said property

in good faith and under the fimi belief that their said

lessors were the owners of said ground, and expended

in opening up said property and in mining the same
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over the sum of $100,000.00 ; that the said mining

operations so conducted and carried on by the said

Atwell and Riley resulted in a loss to them of ap-

proximately $25,000.00.

VII.

That under the terms of said lease the said Atwell

and Riley were to pay to the defendants E. T. Bar-

nette, J. C. Ridenour, Henry Cook, M. L. Sullivan

and John L. McGinn 331/3% of the gross amount of

gold mined and extracted from said property, but

in the month of May, when it was ascertained from

the mining operations that had been carried on upon

said property by the defendants Atwell and Riley

that they could not work said property upon a QQ%
per cent basis said amount was increased by the said

lessors to 75%, the said Atwell and Riley under said

new arrangement to pay to the said lessors 25% of

the gross amount of gold mined and extracted from

said property; that the actual cost of working said

ground and extracting the gold and gold-dust there-

from cost the said defendants Atwell and Riley more

than 75% of the gross amount of gold mined and ex-

tracted from the same, and their said mining opera-

tions carried on and conducted upon said property

resulted in a substantial loss to them.

VIII.

That in the month of October, 1905, the said Rich-

ard Stafford, H. J. Miller, F. De Joumel and R. M.

Crawford demised and let unto Weimer and Ness

the lower portion of said claim, immediately joining

the leasehold estate hereinbefore described, to the

lower end line of said claim ; that in the month of No-
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vember, 190'5, the said Weimer and Ness entered upon

said property nnder and by virtue of their said lease

and began the sinking of holes thereon for the pur-

pose of mining said ground, and continued their work

thereon faithfully and continuously until they were

enjoined by the District Court for District of Alaska,

Third Division, in that certain cause entitled Cook

et al. vs. Klonos et al., Numbered 278, w^ich said in-

junction remained in full force and effect until the

month of June, 1907; that thereafter and in the

month of August, 1907, another injunction w^as ob-

tained against the said Weimer and Ness, w^ich said

injunction continued in full force and effect until the

month of September, 1908; that at the time of the

settlement hereinbefore referred to and as a part

thereof, the defendants E. T. Barnette, J. C. Riden-

our, Henry Cook, M. L. Sullivan and John L. Mc-

Ginn, agreed with the said Weimer and Ness that

they might continue in the possession of said ground

and mine and work the same under said persons as

lessees and upon the terms expressed in their orig-

inal lease.

IX.

That immediately after said settlement was en-

tered into and in the month of September, 1908, the

defendants, Enstrom Brothers, purchased from the

said Weimer and Ness, all of their right, title and

interest in ^and to said leasehold estate, and said

Enstrom Brothers immediately entered into the pos-

session of said property and began carrying on min-

ing operations thereon; that the said Enstrom

Brothers have expended in opening up and develop-
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ing the said property a large sum of money, to wit,

the smn of $46,787.00; that said Enstrom Brothers

acquired their interest in said lease in good faith

under an honest and firm belief that the said E. T.

Barnette, J. C. Ridenour, Henry Cook, M. L. Sulli-

van and John L. McGinn were the owners of said

property as to all persons save and except the United

States. ";

X.

That under the terms of said lay agreement said

Enstrom Brothers were to pay to their lessors 25%
of the gross amount of gold mined and extracted

from said property; that immediately after acquir-

ing their said interest the said Enstrom Brothers

began active mining operations upon said property

and ever since said time have been and now are carry-

ing on mining operations thereon; that said mining

operations cannot be carried on at a profit upon the

terms specified in their said lay and the actual cost

of working said ground and extracting gold there-

from has cost the said Enstrom Brothers more than

75 per cent of the gross amount of gold mined and

extracted from the same, and has resulted in a loss

to said Enstrom Brothers of a large sum of money,

to wit, about the smn of $10,000.00.

XI.

That in the month of September, 1908, the defend-

ants E. T. Barnette, J. C. Ridenour, Henry Cook,

M. L. Sullivan and John L. McGinn let and demised

to the defendant August Peterson the upper 350 feet

of said placer mining claim No. 3 ; that immediately

after the giving of said lay the defendant Peterson
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entered upon said property and began active mining

operations thereon and installed the necessary plant

and machinery and erected the necessary buildings

for successful mining operations thereon ; that under

the terms of said lay agreement the said August

Peterson was to pay to his said lessors 331/3 per cent

of the gross amount of gold mined and extracted from

said property, to wit, the upper 350 feet of said

placer mining claim No. 3, but in the month of April,

1909, and when it was determined from the character

and quality of the pay gravel contained within said

property that it would be impossible for the said

August Peterson to work said property without sub-

stantial loss to him, his said lessors increased the per-

centage from 66% per cent to 75 per cent, said les-

sors reserving to themselves 25 per cent of the gross

amount of gold mined and extracted from said prop-

erty as rent or royalty.

XI.

That the defendant Peterson has expended in

opening up said property and in extracting the gold

and gold-dust therefrom large smns of money; that

said mining was carried on and said money expended

by him in good faith and in the firm and honest be-

lief that the property so covered by his said lay was

the property of the defendants E. T. Barnette, J. C.

Ridenour, Henry Cook, M. L. Sullivan and John L.

McGinn.

XII.

That owing to the character of the ground and the

poor quality of the pay the said Peterson has not

been able to realize a profit from his said mining
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operations, but, on the contrary, said mining opera-

tions carried on and conducted upon said property

have resulted in a substantial loss to him, to wit, of

the sum of about $12,500.00

,

XIII.

That the defendants E. T. Barnette, J. C. Ridenour,

Henry Cook, M. L. Sullivan and John L. McGinn
have only received from said property the amounts

that have been reserved by them as royalty.

Wherefore these defendants having answered said

complaint, demand that they have judgToent against

the plaintiffs ordering and adjudging that the plain-

tiffs are not entitled to the possession of the property

mentioned and described in plaintiffs' complaint, or

to any part or portion thereof, and that the defend-

ants as against the plaintiffs in this action are the

owners in fee, in possession and entitled to the sole

and exclusive possession of the same and that the

said defendants recover their costs and disburse-

ments.

McGinn & sullivan,
Attorneys for Defendants.

United States of America,

District of Alaska,—ss.

Henry Cook, being first duly sworn, deposes and

says : That he is one of the defendants in the above-

entitled action; that he has read the foregoing

Amended Answer, knows the contents thereof and

that the allegations therein contained are true as he

verily believes.

HENRY COOK.
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Subscribed and sworn to before me this 15tli day of

October, 1909.

[Notarial Seal]

JOHN L. McGINN,
Notary Public for Alaska.

Service of a true copy of the within Amended An-

swer is hereby accepted this 15th day of October,

1909.

Attorneys for the Plaintiffs.

[Endorsed] : Filed Oct. 16, 1909.

[Caption and Title.]

Reply to Amended Answer.

The plaintiffs for a reply to the amended answer

as on file allege and state

:

I.

That they deny each and every allegation and state-

ment contained in what is called therein a "First

further and separate answer and defense, '

' commenc-

ing on page 2.

II.

That ih^Y deny each and every allegation and state-

ment set forth in said amended answer designated

"A further and separate answer and defense," com-

mencing near the bottom of page 3.

III.

That they deny each and every statement as al-

leged in what is called "A further separate and

affirmative answer," commencing at the middle of

page 4 of said amended answer.
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IV.

Eeplying to that part of the amended ansT^^r eom-

meneing near the top of page 5 designated, "A fur-

ther and separate answer and defense to paragraphs

3 and 4 of the complaint and to the supplemental

complaint etc.," plaintiffs say: That they deny all

the allegations and statements made in paragraph I

on page 5; that they admit the statement made in

paragraph 3 and 4 on pages 5 and 6 and paragraph

8 on page 8 with reference to actions pending in this

court, one entitled Henry Cook et al. vs. Klonas et al.,

No. 278, and another Henry Cook et al. vs. Weimer
et al.. No. 798, in which injunctions were issued and

afterwards dissolved; that as to the allegations and

statements embodied in said supposed answer and

defense to paragraphs 3 and 4 of the complaint to the

effect, "that in September, 1908, the defendants At-

well & Riley, Enstrom Brothers and August Peter-

son in good faith entered upon and mined the ground

in controversy under leases from the other defend-

ants E. T. Barnette, John C. Ridenour, Henry Cook,

John L. McGinn and M. L. Sullivan under the good

faith belief that the last-named defendants were the

owmers thereof and had the right to lease the said

ground to them, '

' these plaintiffs deny each and every

one of such allegations and statements, and on the

contrary allege that on and prior to September, 1908,

and ever since, all the defendants well knew that said

mining ground was in the actual, open and visible pos-

session of these plaintiffs under a claim of ownership,

and that these plaintiffs were during all the times

mentioned in the complaint and ever since have been
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the owners of and entitled to the possession thereof,

against all persons other than the United States;

as to all other allegations and statements contained

in paragraph II on page 5 to paragraph XIII on

page 11, both included, not hereinbefore specially ad-

mitted or denied, the}^ say that they have no knowl-

edge or information sufficient to form a belief as to

their truth or falsity, and thereo/r deny the same.

LOUIS K. PRATT,
E. W. JENNINGS,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,—^ss.

William Rooney on oath says: I am one of the

plaintiffs in the above-entitled action, have read the

foregoing reply, am familiar with the contents

thereof and the same is true as I verily believe.

WILLIAM ROONEY.

Subscribed and sworn to before me this 18th day

of October, 1909.

[Notarial Seal] LOUIS K. PRATT,
Notary Public for Alaska.

Received a copy of the foregoing Reply, this 18th

day of October, 1909.

McaiNN & SULLIVAN,
Attorneys for Defendants.

[Endorsed] : Filed Oct. 18, 1909.

['Caption and Title.]

Amended Reply [to Amended Answer].

The plaintiffs for reply to the amended answer of
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file herein allege and state, leave of Court first being

had and obtained:

I.

That they deny each and every allegation and state-

ment in what is called therein a "First further and

separate answer and defense, '

' commencing on page 2.

II.

That the}^ deny each and every allegation and state-

ment set forth in said amended answer, designated

"A further and separate answer and defense," com-

mencing near the bottom of page 3.

III.

That they deny each and every statement as al-

leged in what is called a further se|3arate and affirma-

tive answer, commencing at the middle of page 4 of

said amended answer.

IV.

Replying to that part of the amended answer com-

men<!ing near the top of page 5, designated "A fur-

ther and separate answer and defence to paragraphs

3 and 4 of the complaint and to the supplemental

complaint," etc., plaintiffs say: That they deny all

the allegations and statements made in paragrap,g

I on page 5 ; that they admit the statement made in

paragrap(/hs 3 and 4 on pages 5 and 6 and paragraph

8 on page 8, with reference to actions pending in this

court, one entitled Henry Cook at al. vs. Klonas et al.,

No. 278, and another Henry Cook et al. vs. Weimer

et al.. No. 798, in which injunctions were issued and

afterwards dissolved; that as to the allegations and

statements embodied in said supposed answer and
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defence to paragraphs 3 and 4 of the complaint to

tlie effect "that in September, 1908, the defendants

Atwell & Riley, Eustrom Brothers and August Peter-

son in good faith entered upon and mined the ground

in controversy under leases from the other defend-

ants E. T. Barnette, John C. Eidenour, Henry Cook,

John L. McGinn and M. L. Sullivan, under the good

faith belief that the last-named defendants were the

owners thereof and had the right to lease the said

ground to them, '

' these plaintiffs deny each and every

one of such allegations and statements, and on the

contrary allege that on and prior to September, 1908,

and ever since, all the defendants well knew that said

mining ground was in the actual, open and visible

possession of these plaintiffs under a claim of owner-

ship, and that these plaintiffs were during all the

times mentioned in the complaint and ever since have

been the owners of and entitled to the possession

thereof, against all persons other than the United

States. As to all other allegations and statements

contained in paragraph II on page 5 to paragraph

XIII on page 11, both included, not hereinbefore

specifically admitted or denied, they say that they

have no knowledge or information sufficient to form

a belief as to their truth of falsity, and therefore

deny the same.

V.

And for a further reph^ to said amended answer

the plaintiffs allege as follows:

That they are unable to determine from the first

further and separate answer and defence of the de-

fendants herein, or from any other pleading or part
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of pleading in this cause, whether or not the owner-

ship of the so-called DOME GROUP location set

out in said answer is claimed by the defendants under

and by virtue of a purported location thereof made

on March 2tl:th, 1905, and recorded in the office of

the U. S. Commissioner and ex-officio recorder of

the Fairbanks Mining and RecoMing District,

Alaska, on April 17th, 1905, in the notice of location

of which A. R. Armstrong, M. E. Armstrong, Henry

Cook, J. C. Rcdenour, A. T. Armstrong, Y. L. New-

ton, W. R. Sumner and L. T. Selkirk are named as

locators

;

But if the said claim of ownership is based upon

said location or purported location or by mesne con-

vej^ances therefrom, then these plaintiffs allege that

the said location is and always was null and void,

and cannot be made the basis of any claim of owner-

ship for the following reasons, to wit:

1. That the said DOME GROUP LOCATION at

all times has been and now is a fraudulent and void

location as against the Government of the United

States, and as against these plaintiffs and all other

persons interested in the ground sought to be em-

braced therein or covered thereby; that at the time

of the alleged location thereof and at all times sub-

sequent, there was not eight hona fide, individual

claimants as locators thereof, nor more than two

real and actual individual claimants among the eight

alleged locators of said DOME GROUP location,

and 160 acres of mineral lands of the United States

or thereabouts was illegally and fraudulently in-

cluded wdthin said alleged Dome Group location by
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the defendants Henry Cook, J. C. Ridenonr, and E.

T. Barnette, for tlie purpose of surreptitiously ac-

quiring and appropriating to their own use and bene-

fit more mineral land in one location than they were

entitled to under the mining laws of the United

States;

2. That the names of the said A. T. Armstrong,

W. H. Simmer, Y. L. NeAvton, M. E. Armstrong, L.

T. Selkirk and A. R. Armstrong named and used as

locators of said alleged Dome Group location by said

Henry Cook, J. C. Ridenour, and E. T. Barnette,

were each and all dmmnies and sham locators, and

neither of them ever had or were intended by said

Henry Cook, J. €. Ridenour and E. T. Barnette, to

have any estate, right, title or interest whatsoever in

said alleged Dome Grroup location;

3. That said Henry Cook, J. C. Ridenour, and E.

T. Barnette, wi\)ngfully and unlawfully conspired

with each other, at and prior to the date of the alleged

location of said Dome Group location to wrongfully

and fraudulently make and claim the said location

in the manner and wa}' aforesaid, and by the use of

the names of the said six sham and dummy locators

mentioned, and did attempt to make the same in pur-

suance of such conspiracy, and have claimed and now
claim the said 160 acres more or less of mineral lands

referred to in said answer and a portion of which

is in controversy herein, as such Dome Group loca-
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tion under and by virtue of the said' false, fraudulent

and illegal location.

LOUIS K. PRATT and

R. W. JENNINGS,
Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Fourth Judicial Division,—ss.

AVilliam Rooney on oath says: I am one of the

plaintiffs in the above-entitled action, have read the

foregoing i'eph% am familiar with the contents

thereof, and the same is true as I verily believe.

WILLIAM ROONEY.

Subscribed in my presence and sworn to before me

this 22 December, 1909.

[Notarial Seal] LOUIS K. PRATT,
Notary Public for Alaska.

[Endorsed] : Filed Dec. 22, 1909.

[Caption and Title.]

Formation of Trial Jury.

Now, on this 10th day of May, 1910, the above-en-

titled cause is called for trial, then being present in

open court the plaintiffs and their counsel, Louis

K. Pratt and R. W. Jennings, and defendants, and

their counsel, McGinn & Sullivan;

Both sides announced themselves ready for trial.

Thereupon the deputy clerk of Court drew from the

jury-box, one at a time, ballots containing the names

of the regularly empaneled and qualified trial jurors,

and also the names of 24 veniremen, returned by the
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U. S. Marshal in response to a writ of special venire,

until the jury was complete except as to the exercise

of the peremptory challenges. Thereupon the jurors

passed for cause were placed in charger/ of two sworn

bailiffs and were admonished and instructed and
excused for the day.

Done in open court at Fairbanks, Alaska, this 10th

day of May, 1911.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 9, page 971.

[Minutes Re Formation of Trial Jury.]

[Caption and Title.]

Now, on this 11th day of May, 1910, the above-en-

titled cause was called for a continuation of the trial

jury. Then was present in open court the plaintiffs

and their counsel, Louis K. Pratt and R. W. Jen-

nings, and the defendants by their counsel, McCinn

& Sullivan. A deputy clerk of the court thereupon

drew from the trial jury-box, one at a time, the re-

maining ballots containing the names of 24 venire-

men summoned by virtue of a writ of special venire

and aftei^^ard the ballots containing the names of 15

veniremen, summoned by the U. S. Marshal in re-

sponse to a writ of special venire, until the jury was

complete and satisfactory to plaintiffs and defend-

ants and their counsel. The jury so impaneled and

thereupon sworn to well and truly try the cause now

at issue, and a true verdict give, according to the
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evidence and the law as given to them by the Court
was composed of the following persons, to wit

:

W. K. Renshaw. S. B. Waite.

Chas. Ostrom. W. Gould.

E. T. Townsend. W. M. Polle}^

A. Nerland. C. H. Paseslls.

C. H. Woodward. Geo. Gateley.

H. D. Fountain. O. H. Bernard.

Done in open court, at Fairbanks, Alaska, this 11th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 9, page 973.

[Minutes of Trial—May 11-May 27, 1910.]

[Caption and Title.]

Now, on this 11th day of May, 1910, the jury being

completed and sworn, in the above-entitled cause was

called for trial, then being present in open court the

plaintiffs and their counsel, Louis K. Pratt and P. W.
Jennings, and the defendants by their counsel, Mc-

Ginn & Sullivan. Both parties announcing themselves

ready for trial, Louis K. Pratt made an opening

statement to the jury outlining the evidence plaintiffs

expected to introduce upon the trial. John L. McGinn

made an opening statement to the jury outlining the

evidence the defendants expected to introduce in sup-

port of their contentions.

Wm. Rooney was sworn and testified for plaintiffs

until the hour for adjournment had arrived, when the

jury was admonished and in charge of two sworn

bailiffs was dismissed for the day.
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Done in open court at Fairbanks, Alaska, this lltli

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 9, page 973.

[Caption and Title.]

Now, on this 12th day of M-ay, A. D. 1910, the above-

entitled cause came on for a continuation of the trial.

Then was present in open court the plaintiffs and

their counsel, Louis K. Pratt and R. W. Jennings,

and defendants by their counsel, McGinn & Sullivan.

William Rooney was recalled for cross-examination.

Plaintiffs' Exhibits No. 1 and 2 were introduced and

filed. Geo. Carr and G. W. Johnson were sworn and

testified for plaintiffs until the hour for adjournment

had arrived, when the jurors were admonished and

in charge of two sworn bailiffs were excused for the

day.

Done in open court at Fairbanks, Alaska, this 12th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 9, page 974.

[Caption and Title.]

Now, on this 13th day of May, 1910, the above-

entitled cause was called for a continuation of the

trial before a jury. Then was present in open court

the plaintiffs and their counsel, Louis K. Pratt and

R. W. Jennings, and the defendants by their counsel,

McGinn & Sullivan. The jury heretofore sworn to

try the cause appeared in the jury-box. G. W. John-

son was recalled for further cross-examination, De-
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fendants' Exhibit *'A" was introduced and filed,

August Plasehlart, John Junkin and G. A. Carlson

were sworn and testified for plaintiffs until the hour

for adjournment had arrived, when the jury was

admonished and placed in charge of two bailiffs and

dismissed for the day.

Done in open court at Fairbanks, Alaska, this 13th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 9, page 976.

[Caption and Title.]

Now, on this 14th day of May, 1910, the above-

entitled cause came on to be heard upon a continua-

tion of the trial before a jury, then being present in

open court the plaintiffs and their counsel, Louis K.

Pratt and R. W. Jennings, and defendants by their

counsel, McGinn & Sullivan. The jury sworn to tr,y

the cause, in charge of two bailiffs, appeared in the

jury-box.

Joseph Johnson was sworn and testified for

plaintiffs at the conclusion of which the jury was

admonished and in charge of two sworn bailiffs was

excused until Monday, May 16th, 1910, at 10:00

o'clock A. M.

Thereupon counsel for plaintiffs made an offer to

prove that the location of the Dome Group as shown

by the testimony already in evidence was void in law

and of no effect. Counsel for defend^ants opposed the

offer of plaintiffs' counsel and objected to the intro-

duction of au}^ evidence to sustain the contention of

plaintiffs that the Dome Group location as initiated
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by plaintiffs is fraudulent and void. In tlie absence

of the jury, arguments of counsel were heard and cita-

tions noted, until the hour for recess had arrived, and

during an evening session when the matter was by

the court taken under advisement.

Done in open court at Fairbanks, Alaska, this 14th

day of May, 1910.

THOMAS R. LYOXS,
District Judge.

Entered in Court Journal No. 9, page 978.

[Caption and Title.]

Xow, on this 16th day of May, 1910, the above-

entitled cause came on to be heard upon a continua-

tion of the trial before a jury. Then appeared in

open court the plaintiffs and their counsel Louis K.

Pratt and E. W. Jennings, and the defendants by

their counsel, McGinn & Sullivan. The ^urj sworn

to try the cause in charge of two sworn bailiffs ap-

peared in the jury-box. The Court before the jury

came into open court, announced that defendants' ob-

jections to the introduction of evidence at the time on

the part of plaintiffs prove the location of the Dome
Group void in law and of no effect, having been under

advisement, would be overruled, to which ruling de-

fendants excepted and the exception was allowed.

The jury being called plaintiff's' counsel thereupon

offered and read into the record the so-called admis-

sions made by defendants E. T. Barnette, Henry Cook

and J. C. Ridenour as taken in depositions filed as a

part of the record in cause Xo. 278, Cook et al. vs.

Klonas. Counsel for defendants offered and read

into the record other portions of the same depositions
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calculated to explain the so-called admissions read by-

plaintiffs' counsel. Plaintiffs also read portions of

the testimony of E. T. Barnette and J. C. Ridenour

contained in cause No. 1510, Circuit Court of Ap-
peals, 9th Circuir, and defendants read other portions

of said testimon}^

Plaintiffs' Exhibit No. 3 was introduced and filed.

M. R. Hussey was sworn and John Junkin was
recalled and testified for plaintiffs until the hour for

recess had arrived, when the jury in charge of two

sworn bailiffs was excused for the day.

Done in open court at Fairbanks, Alaska, this 16th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 9, page 979.

[Caption and Title.]

Now, on this 17th day of May, 1910, the above-

entitled cause was called for a continuation of the

trial, then being present in open court the plaintiffs

and their counsel, Louis K. Pratt and R. W. Jen-

nings, and the defendants by their counsel, McGimi &
Sullivan. The jury sworn to try this cause in charge

of two sworn bailiffs ai3peared in the jury-box.

Plaintiffs announced that they rested. The jury was

thereupon excused from the room while the counsel

for defendants made a motion asking for a directed

verdict and submitted arguments why a nonsuit

should be granted, w^hich motion was overruled and

denied and the jury was recalled.

J. C. Ridenour was sworn and testified for defend-

ants until the hour for adjournment had arrived,
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when the jiirj' was adinonishecl and excused for the

day.

Done in open court at Fairbanks, Alaska, this 17th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 1.

[Caption and Title.]

Now, on this 18th day of May, 1910, the above-

entitled cause came on for a continuation of the trial

before a jury, then being present in open court the

plaintiffs and their counsel, Louis K. Pratt and R.

W. Jennings, and defendants by their counsel, Mc-

Ginn & Sullivan. The jury sworn to try this cause,

in charge of two bailiffs duly sworn appeared in the

jury-box.

J. C. Ridenour was recalled for cross-examination

and Wm. Rooney was called to testify as a witness for

defendants. Plaintiffs' Exhibit No. 4 and Defend-

ants ' Exhibit " C " were introducei and filed.

Richard Stafford was sworn and testified for de-

fendants until the hour fo recess had arrived, Avhen

the jury was admonished and in charge of two sworn

bailiffs was excused for the day.

Done in open court at Fairbanks, Alaska, this 18th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 2.

[Caption and Title.]

Now, on this 19th day of May, 1910, the above-

entitled cause came on for a continuation of the trial
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before a jury, then being present in open court the

plaintiffs and their counsel, Louis K. Pratt and R.

A\^. Jennings, and the defendants by their counsel

McGinn & Sullivan. The jury sworn to try the cause,

in charge of two sworn bailiffs appeared in the jury-

box.

Richard Stafford was recalled for a continuation

of his testimony and for cross-examination. De-

fendants' Exhibits "D," "E," "F," "G," ''H" and
'

' I " were introduced and filed. Geo. Harris and John

A. Holmgren were sworn and testified for defend-

ants until the hour for recess had arrived, when the

jury was instructed and admonished and in the cus-

tody of two sworn bailiffs was excused for the day.

Done in open court at Fairbanks, Alaska, this 19th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in 'Court Journal No. 10, page 4.

[Caption and Title.]

Now, on this 20th day of May, 1910, the above-

entitled cause was called for a continuation of the

trial, then being present in open court the plaintiffs

and their counsel, Louis K. Pratt and R. W. Jen-

nings, and the defendants by their counsel, McGinn

& Sullivan. The jury heretofore sworn to try this

cause in charge of two bailiffs regularly sworn, ap-

peared in the jurj^-box.

John A. Holmgren was recalled and testified for

defendants and defendants' Exhibits ''J" and "K"
were filed. George Friend, R. A. Jackson, Homer

Clemmons, R. M. Crawford, and H. J. Miller were
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sworn and testified for defendants until the hour for

recess had arrived whrn the jury was admonished and

excused for the day.

Done in open court at Fairbanks, Alaska, this 20th

day of May, 1911.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 1, page 7.

[Caption and Title.]

Xow, on this 21st day of May, 1910, the above-

entitled cause came on for a continuation of the trial

before a jury, then being present in open court the

plaintiffs and their counsel Louis K. Pratt and R. W.
Jennings, and defendants and their counsel McGinn

& Sullivan. The jury sworn to try this cause in

charge of two sworn bailiifs, appeared in the jury-

box. H. J. Miller, R. M. Crawford and George

Friend were recalled and testified for defendants.

Defendants' Exhibit "L," "M" and "N" were intro-

duced and filed. Cyrus Atwell and August Peterson

were sworn and testified for defendants until the hour

for recess had arrived, when the jury was admonished

and in charge of two sworn bailiffs was excused until

Monday, May 23d, 1910, at 10:00 o'clock A. M.

Done in open court at Fairbanks, Alaska, this 21st

day of May, 1911.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page. 9.

[Caption and Title.]

Now, on this 23d day of May, 1910, the above-

entitled cause was called for a continuation of the
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trial before a jury, then being present in open court

the plaintife and their counsel, Louis K. Pratt and

R. W. Jennings, and defendants by their counsel, Mc-
Gmn & Sullivan. The jury heretofore swoto to try

this cause in charge of two sworn bailiffs appeared in

the jury-box. Defendants' Exhibit "0" was intro-

duced and filed.

L. S. 'Eobe, John Ronan, J. E. Riley, U. G. Hast-

ings, Henry Cook, Walter King, Leroy Tozier, M. L.

Sullivan and John L. McGinn were sworn and testi-

fied for defendants. Defendants rest.

The deposition of David Johnson taken in this

cause was introduced in evidence by plaintiffs and was

read to the jury until the hour for recess had arrived,

when the jury w^as admonished and in charge of two

sworn bailiffs was dismissed for the day.

Done in open court at Fairbanks, Alaska, this 23d

day of May, 1910.

THOMAS R. LYONS.
Entered in Court Journal No. 10, page 11.

[Caption and Title.]

Now, on this 24th day of May, 1910, the above-

entitled cause came on for a continuation of the trial

before a jury, then being present in open court the

plaintiff and their counsel Louis K. Pratt and R. W.
Jennings, and defendants by their counsel, McGinn

& Sullivan. The jury sw^orn to try this cause, in

charge of two sworn bailiffs, appeared in the jury-

box. Plaintiffs' Exhibit No. 5 was introduced and

filed. Tobias Perry, Andrew Ness, Chas. Knutson,

Ronald Morrison, George Harris and R. J. Patterson

were sworn and testified for plaintiffs in rebuttal.
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The second amended and supplemental complaint

in Cause No. 278, Cook et al. vs. Klonas et al., and the

affidavits of David Yarnell, Geo. Chapman, Henry

Broome, and Henr}^ Cook filed in cause No. 298,

Henry Cook vs. Weimer & Ness, were offered in evi-

dence and read to the jury and into the record over

the objection of defendants, which objection was

overruled and an exception allowed.

The hour for recess having arrived, the jury was

admonished and in charge of two sworn bailiffs was

excused for the day.

Done in open court at Fairbanks, Alaska, this 24th

day of May, 1910.

THOMAS E. LYONS,
District Judge.

Entered in Court Journal No, 10, page 13.

[Caption and Title.]

Now, on this 25th day of May, 1910, the above-

entitled cause came on for a continuation of the trial

before a jury, then appearing in open court the plain-

tiffs and their counsel, Louis K. Pratt and R. W. Jen-

nings, and the defendants by their counsel, McGinn &
Sullivan. The jury sworn to try this cause appeared

in the jury-box in charge of two sworn bailiffs.

Affidavits of Henry Cook, filed in cause No. 797,

and J. A. Pounder, filed in cause No. 278, were by

plaintiffs' counsel read to the jury and into the rec-

ord. The order of nonsuit filed in cause No. 927 and

the Answer of Richard Stafford filed in cause No. 278

were also by plaintiffs' counsel read to the jury and

into the record. Theodore Olson was sworn and tes-

tified for plaintiffs in rebuttal and Geo. Carr, Wm.
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Rooney, August Plasehlart and G. W. Johnson were

recalled and testified for plaintiffs in rebuttal. Both
sides rest.

Thereupon the jury was admonished and excused

for the day and arguments of both counsel upon re-

quested instructions were heard until the hour for

recess had arrived, and during an evening session.

Done in open court at Fairbanks, Alaska, this 25th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 16.

[Caption and Title.]

Now, on this 26th day of May, 1910, the above-

entitled cause came on for a continuation of the trial

before a jury, then being present in open court the

plaintiffs and their counsel, Louis K. Pratt and R.

W. Jennings, and defendants by their counsel, Mc-

Ginn & Sullivan. The jury sworn to try this cause

in charge of two sworn bailiffs appeared in the jury-

box.

The jury was excused from the room while counsel

for defendants made a motion for a directed verdict

in favor of defendants, which motion was overruled

and an exception allowed.

The jury was thereupon recalled to the jury-box

and R. W. Jennings, of counsel for plaintiffs, ad-

dressed the jury, reviewing the evidence from the

standpoint of plaintiffs.

John L. McGinn, of counsel for defendants, then

addressed the jury, reviewing the evidence from the

standpoint of the defendants until the hour for re-
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cess had arrived, when the jury was admonished and

dismissed for the day.

Done in open court at Fairbanks, Alaska, this 26th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 17.

[Caption and Title.]

Now, on this 27th day of May, 1910, the above-

entitled cause came on for a continuation of the trial

before a jury, then being present in open court the

l^laintiffs and their counsel, Louis K. Pratt and R.

W. Jennings, and defendants and their counsel, Mc-

Ginn & Sullivan. The jury sworn to try this cause,

in charge of two sworn bailiffs, appeared in the jury-

box. John L. McGinn, of counsel for defendants,

concluded his address to the jury. Louis K. Pratt,

of counsel for plaintiffs, made an argument to the

jury in behalf of plaintiffs from 10 :00 A. M. until 3

P. M.

Thereupon the Court read his instructions to the

jury, and handed to them a type^Titten copy of the

same, together with the pleadings and exhibits in the

case and two blank forms of verdict. In charge of

two sworn bailiffs the jury thereupon at 3:30 P. M.

retired to deliberate upon its verdict.

Done in open court at Fairbanks, Alaska, this 27th

day of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 18.
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[Caption and Title.]

Now, on this 27tli day of May, 1910, at 7 :35 P. M.,

comes into open court the jury heretofore sworn to

try the abov^-entitled ca^/se, and each juror from the

jury-box answers to his name as the roll is called.

Then is present in open court the plaintiffs and their

counsel, Louis K. Pratt and R. W. Jennings, and

counsel for the defendants, McGinn & Sullivan.

Having announced to the Court that they have

agreed upon a verdict and being required so to do, the

verdict of the jury is rendered to the Court, and

being such as can be received by the Court, the ver-

dict is read in open court and in the presence of the

jury and is ordered to be filed.

The verdict so received, accepted, read and filed

was in words and figures as follows, to wit

:

[Caption and Title.]

Verdict.

We, the jury duly sworrZ and impaneled in the

above-entitled cause, find in favor of the defendants

and against the plaintiffs, and find that the plaintiffs

are not entitled to the possession of the propert}^

described in the complaint or any part thereof, and

that the defendants are as against the plaintiffs here-

in the owners in fee and entitled to the possession of

the whole of said property described in the complaint

in this action and which is kno^^m and designated

therein as Bench Claim Number Three, first tier,

right limit. Dome Creek.

O. H. BERNARD,
Foremian.
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Done in open Court at Fairbanks, Alaska, tMs

27tli clay of May, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 19.

[Caption and Title.]

Order Denying Motion for New Trial and for Partic-

ular Judgment.

Now, on this 2d day of June, 1910, in open court,

at 8:00 o'clock P. M., comes on to be beard plaintiffs'

motion for a particular judgment and for a new trial

in the above-entitled cause. Then appeared Louis

K. Pratt and R. W. Jennings, counsel for plaintiffs,

and John L. McGinn, counsel for defendants. Argu-

ments of R. W. Jennings and Louis K. Pratt, of

counsel for plaintiffs, were beard and citations read

and noted until the Court was well advised. There-

upon the Court delivered an oral opinion, reviewing

the testimony given at the trial and the arguments

submitted on the motion under consideration, at the

conclusion of which

:

IT IS ORDERED: That plaintiffs' motion for a

new trial and for a particular judgment be and the

same are now each hereby overruled and denied, and

that four months from date be allowed for settling

and filing a bill of exceptions. To which ruling

plaintiffs except and the exception is allowed.
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Done in open court at Fairbanks, Alaska, this 2d
day of June, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 36,

[Caption and Title.]

Judgment.

BE IT REMEMBERED that upon the tenth day

of May, 1910, came on regTilarly for trial the above-

entitled cause before the Honorable Thomas R.

Lyons, Judge of the above-entitled court; the plain-

tiffs appearing by their attorneys, Louis K. Pratt

and R. W. Jennings, and the defendants appearing

by their attorneys, John L. McGinn and M. L. Sul-

livan. A jury of twelve men having been duly sworn

and empaneled, the plaintiffs introduced evidence in

support of the allegations of their complaint, and the

plaintiffs having closed, the defendants introduced

evidence in opposition thereto ; the plaintiffs then in-

troduced evidence in rebuttal of the testimony of the

defendants. And all evidence being closed, the case

was argued to the jury by respective counsel for the

plaintiffs and defendants; and the Court then in-

structed the jury as to the law of the case ; thereupon

the jury retired to deliberate of their verdict, and

thereafter and upon the 27th day of May, 1910, re-

turned into Court a verdict signed by their foreman,

wherein and whereby they found in favor of the de-

fendants and against the plaintiffs, and found that

the defendants, as against the plaintiffs, were the
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owners in fee and entitled to the sole and exclusive

possession of the property mentioned and described

in the complaint and answer in this cause, and which

is known and designated as placer claim number

three (3) below discovery, first tier, right limit, of

Dome Creek, in the Fairbanks Recording District,

Territory of Alaska, said property being approx-

imately GGO feet in width by 1320 feet in length, and

which adjoins on the east and lies alongside of creek

placer claims No. 3 below discovery upon said Dome
Creek, said property being marked upon the ground

by means of stakes and monuments so that the

boundaries thereof can be readily traced.

That within three days thereafter, the plaintiffs

filed a motion for a new trial, which said motion for

new trial came on regularly for hearing before the

Court, and, after a full argument by the attorneys

and after due consideration by the 'Court, was by the

Court denied.

Now, therefore, by virtue of the foregoing and the

verdict of the jury in this case rendered,

IT IS ORDERED, ADJUDGED AND DE-
CREED that the defendants are now and at the time

of the institution of this action and prior thereto

were the owners in fee and entitled to the sole and

exclusive possession of the property mentioned and

described in the complaint, and which has been here-

inbefore described and which is known as No. 3 below

discovery, first tier, right limit of Dome Creek.

That the estate of the defendants in and to said

property as to all persons save and except the United

States of America is an estate in fee, and that the
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defendants are entitled to the sole and exclusive pos-

session thereof.

That the plaintiffs have no estate, right, title or

interest in or to said property or to any part or por-

tion thereof, nor are said i)laintiffs or any of them

entitled to the possession of any part or portion of

said property.

That the defendants are entitled to recover as

against the plaintiffs their costs and disbursements

herein.

Dated at Fairbanks, Alaska, July 2d, 1910.

THOMAS B. LYO:NrS,

District Judge.

Entered in Court Journal No. 10, page 95.

[Endorsed] : Filed July 2, 1910.

Done in Chambers this 31st day of December, 1910,

at Fairbanks, Alaska.

PETER D. OVERFIELD,
District Judge.

Entered in Court Journal No. 10, page 629.

[Caption and Title.]

Order [Extending Time to June 2, 1911, to File Bill

of Exceptions].

Now, on this day, this matter coming on for hear-

ing on motion of appellants for a further extension

of time within which to prepare, file and fonvard

Bill of Exceptions herein from Fairbanks to Juneau,

Alaska, and for the settlement of the same, and the

Court being fully advised in the premises.

IT IS, THEREFORE, CONSIDERED, OR-
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DERED AND ADJUDGED, that the time for the

filing, presenting and forwarding of said Bill of Ex-

cejDtions to Juneau and the settling of the same be,

and the same is hereby, extended to the second day

of June, 1911.

Done in open court this 1st day of March, 1911.

THOMAS R. LYONS,
Judge of the District Court.

Done in open court at Fairbanks, Alaska, this 31st

day of March, 1911.

PETER D. OVERFIELD,
District Judge.

Entered in Court Journal No. 11, page 24.

[Caption and Title.]

Order [Extending Time to December 2, 1910, to File

Complete Bill of Exceptions].

On motion of the plaintiffs, supported by affidavit,

and for good cause shown in said motion and affi-

davit
;

IT IS ORDERED : That the time to complete and

present for certification the bill of exceptions on be-

half of the plaintiffs in this cause is hereby extended

from October 2d, 1910, the date fixed by Honorable

Thomas R. Lyons, the trial Judge, to the second day

of December, 1910.

Done in open court at Fairbanks, Alaska, this 9th

day of September, 1910.

PETER D. OVERFIELD,
District Judge.

Entered in Court Journal No. 10, page 270.
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[Order Extending Time to March 2, 1911, to File Bill

of Exceptions.]

[Caption and Title.]

Now, on this day, this matter coming on for hear-

ing on motion of plaintiffs for an extension of time

within which to prepare, present and file a bill of ex-

ceptions herein, and the Court being fully advised

in the premises;

IT IS, THEREFOEE, ORDERED : That the time

within which to prepare, present and file a bill of

exceptions herein be, and the same is hereby, ex-

tended until the second day of March, 1911.

Done in open court the 1st day of December, 1910.

THOMAS R. LYONS,
Judge of the District Court.

Clerk's Note : Received for filing and entering this

31st dav of December, 1910.

[Caption and Title.]

Order to Transmit Exhibits.

Now, on this 4th day of July, 1910, in open court,

on oral motion of Louis K. Pratt, counsel for plain-

tiffs:

IT IS ORDERED : That the Clerk of this Court

transmit with the record on appeal in the above-

entitled cause to the 9th 'Circuit Court of Appeals,

Plaintiffs' Exhibits 2, 4 and 5, and Defendants' Ex-

hibits '^J" and "K," and that after the hearing by
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the said Circuit Court of Appeals, tile Clerk of said

Court return the said Exhibits to the Clerk of this

Court along with the mandate of said Circuit Court

of Appeals.

Done in open court, at Fairbanks, Alaska, this 4th

day of July, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 98.

[Caption and Title.]

Bill of Exceptions.

BE IT REMEMBERED that thereafter, and on

the tenth day of May, one thousand nine hundred

ten, at the hour of ten o'clock A. M., the parties ap-

pearing personally and by their counsel, the plain-

tiffs, William Rooney, August Plaschlart, John

Junkin and G. W. Johnson, and by their counsel,

Louis K. Pratt, Esq., and Robert W. Jennings, Esq.,

and the defendants, E. T. Barnette, Henry Cook, J.

C. Ridenour, John L. McGinn and M. L. Sullivan,

and by their counsel, John L. McGinn and M. L. Sul-

livan, and the Court having inquired of counsel if

the parties are ready to proceed with the trial, they

respectively announced in open court that they were

:

[Proceedings Had on Formation of Jury.]

Whereupon the following proceedings were had,

to wit:

B^^ the COURT.—Shake the box and call a juror,

Mr. Clerk.
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Eleven men were than regularly called, one hy

one, as jurymen, and having duly qualified on voir

dire took their seats in the jury-box ; whereupon the

Clerk drew the name of John Derby, said John

Derby being examined as to his qualifications testi-

filed on voir dire as follows:

[Examination of John Derby.]

By Mr. McGINN.—Mr. Derby, you heard the

statement that has been made of this case? ,
/•

A. Yes, sir.

Q. Do you know anything about it ?

A. No, I do not.

Q. How long have you resided here, Mr. Derby ?

A. W'ell, on and off this last five years.

Q. Where have you resided?

A. Outside points ; I have been in here every sea-

son. I come in here during every navigating season,

though I was in here one winter steadil^y, the winter

of 1905 and '06 is the only winter I remained.

Q. Have you followed mining?

A. No, I have not.

Q. What business do you follow?

A. Steamboating, principally.

Cross-examination.

By Mr. PRATT.—You've been up here how long?

A. About six years.

Q. Where did you come from here ?

A. San Francisco.

Q. How long have you resided there?

A. Since 1875.

Q. You have been coming up here summers for

some years.
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(Examination of Jolin Derby.)

^ A. Summers for the last six years, well five years

;

1 didn't come in the year before last.

Q. What capacity did you come up here in ?

A. I'm purser on a boat.

Q. What boat?

A. Well, various ones; I was on the ''Louise" last

year, on the Yukon.

Q. What boat are you with this season?

A. I don't know which boat I will be assigned to

yet, not until navigation opens.

Q. You will be assigned, I suppose, to some of

these boats that wintered dowii below Chena ?

A. Well, either one of those or some one of them

on the Yukon River.

Q. When do you expect to start in your suties as

purser? A. Well, as soon as navigation opens.

Q. When will that be?

A. When the ice goes out.

Q. Within the next ten days ?

A. It looks so now.

Q. You consider Alaska your place of residence?

A. N'o, I do not; merely here temporarily.

Plaintiffs challenge for cause.

Defendants' resist challenge.

The COURT.—Do you care to interrogate him any

further, Mr. McGinn? You're an inhabitant of the

District of Alaska?

A. At the present time I am, yes, sir.

Q. And will be here six or seven months ?

A. Yes, in Alaska, yes.

Q. And will be here next year ?
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(Examination of John Derby.)

A. I presume so.

Q. And you go out and spend the ^Yinters in San

Francisco? A. Yes, sir, outside.

Q. Your work is all done here, isn't it?

A. My work is all done here.

Q. And you spend the winters out ide and come

in over the ice in the spring?

A. Well, sometimes over the ice and sometimes

by way of St. Mioliaels.

Q. And you're under an Alaska salary, that is,

while you're out here? A. Yes, sir, yearly salary.

Mr. McGtTNN.—I would like to interrogate this

witness further : How long have you been coming to

Alaska, Mr. Derby? A. Since 1904.

Q. How many months did you spend in Alaska in

1901? A. I think it was five months.

Q. What time did you come here in 1904?

A. I arrived here about the first week of June.

Q. And when did you go out?

A. About the middle of October.

Q. When did you then return?

A. I came back in the following June, that year.

Q. June of 1905 ? A. Yes, sir.

Q. How long did you stay here in Alaska that

year? A. Well, I stayed here that winter then.

Q. Stayed here the winter of 1905 and 6?

A. Yes, sir.

Q. And didn't go out until the fall of 1907?

A. No, the fall of 1906.

Q. Yes, the fall of 1906 ; then you returned in June

the spring of 1907?
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(Examination of John Derby.)

A. Yes, I came to Alaska in 1907.

Q. You came over tbe ice?

A. In 1907 by way of Dawson from Skaguay and

by way of Lake LaBarge and Dawson^in 1907.

Q. How long did you stay here that year?

A. I was here until the following October.

Q. And tben when did you return?

A. I didn 't come in in 1908 ; I came in last year in

June.

Q. June? A. Yes.

Q. And how long did you stay here last year?

A. I have been here ever since ; I have been in Val-

dez all winter,

Q. Have you been out of Alaska for a year?

A. No, about eleven months.

Q. Do you regard yourself as a resident of the

District of Alaska?

A. Well, while I'm here I do.

Q. Yes, sir. As a matter of fact, ymi spend the

greater part of your time in Alaska?

A. Yes, sir, I do, seven or eight months of the year.

Q. And do all of your work in Alaska ?

A. Yes, sir.

Q. Now, isn't it true that during the winter months

your business is shut clown on account of the ice ?

A. Yes.

Q. There isn't any necessity of 3-our staying here,

and you go away to spend the wint-ers?

A. I go home, yes, sir.

0. To San Franciseo?

A. Yes, sir, that vicinity.
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(Examination of John Derby.)

The COURT.—I think this man is an inhabitant

under the laws of Alaska. I think he is different

than a mere sojourner, he spends his time and does

his business here. Even if the law was passed for

the purpose you contend for Mr. Pratt, 1 think it

complies with that. The challenge is denied.

Plaintiffs except.

The COURT.—Take a seat in the box, Mr. Derby.

By Mr. PRATT.—Before proceeding further, I

desire to propoimd some further questions of one of

the jurors w^ho was brought on suddenly last night.

The COURT.—Very well.

Mr. Derby, you testified you lived in San Fran*

ciscof A. Yes, sir.

Q. Do you own a home there? A. No, sir.

Q. Have you got—when you call that your home,

you make your home with some relatives or friends'?

A. Yes, have folks down there.

Q. Your relatives? A. Yes, sir.

Q. Have you a furnished room in the house there

that you consider your own when you're there, for

your exclusive use?

A. Well, I stop at the hotel principally there, and

with my folks at times ; but I don't stay in San Fran-

cisco all the time. Still I call it my home and head-

quarters outside.

Q. Where do you vote?

A. I haven't voted outside for a number of years;

I haven't been there sufficient time to gain a vote.

Q. Do you vote in Alaska ? A. Yes, sir.

Q. Where? A. Here in this town.
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(Examination of John Derby.)

Q. Wlien did you vote here?

A. The winter of 1905-6.

Q. In 1905 and 1906?

A. Yes, sir, stayed in that winter.

Q. You've never voted here since?

A. Not since, no.

Q. What are your purposes, Mr. Derby ; when the

open season closes here, where do you intend to go ?

A. "Well, that depends on orders from the com-

pany; sometimes I am retained here and sometimes

I go outside.

Q. Unless you get orders from the company, it is

your purpose to return home to San Francisco, is it?

A. As a rule, yes, sir; and spend the winter out

there, until the following season.

Q. In the absence of positive orders from your

employer, it is always your purpose to, when the

oi3en season is closed here and your duties as purser

at an end, to return to your home in San Francisco,

isn't it? A. Generally, yes, sir.

Q. Sir? A. As a rule, yes, sir.

Q. Well, isn't it your purpose, generally?

A. Well, yes.

Q. You regard that as your home, don't you?

A. I do.

Q. And place of residence?

A. For the winter, yes, sir, I do.

Q. How long have you lived there, in California ?

A. Since 1875.

Q. And you have been making these visits up here

in the summer time since 1905—is that it?
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(Examination of John Derby.)

A. 1904.

Q. 1904? A. Yes, sir.

Q. And you have spent now two winters during

that time, have you, in Alaska?

A. In Alaska, yes.

Q. This winter was one ?

A. This winter was one, and three years or four

years ago the other.

Q. Now, Mr. Derby, there is one year since 1905

that you didn't come to Alaska at all, was there?

A. That was two years ago.

Q. 1908? A. 1908, yes, sir.

Q. Where were you during that year?

A. I was at home then.

Q. San Francisco?

A. There, and down at San Jose, below San Fran-

cisco.

Q. Did you vote that fall? A. No, I did not.

Q. Neither in the State or National, or

—

A. No, sir, not at all.

Q. Or city election?

A. I wasn't on the register at all.

Mr. PRATT.—If the Court please, this matter

came up under such circumstances that we had no

chance to show the Court what we could have shown

very readily, and we would ask to be allowed to do

that at this time briefly

—

The COURT.—I am convinced as to this matter;

I have read those cases and inquired of the witness,

and from What he states he is an inhabitant of

Alaska ; he votes here, and he goes out of Alaska the
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(Examination of John Derby.)

same as many other men in this country—and all of

his work is here. You needn't continue any further.

Plaintiffs except.

There being then in the jury-box twelve men, each

of whom had either then passed for cause or ad-

judged by the Court to be qualified, peremptory chal-

lenges were then proceeded with as follows:

Defendant challenged Mr. Bently ; whereupon Mr.

Bentley's place was filled.

Plaintiffs then challenged Mr. Protzman; where-

upon Mr. Protzman 's place was filled.

Defendants waived their second challenge.

Plaintiffs then challenged Mr. McOrew; where-

upon Mr. McOrew 's place was filled.

Defendants waived their third challenge.

Plaintiffs' then challenged the said Mr. Derby;

whereupon Mr. Derby's place was filled by one O. H.

Bernard, whose voir dire was as follows'

:

[Examination of 0. H. Bernard.]

By Mr. McGrlNN.—iMr. Bernard, do you know

anything about this case?

A. I know something about it; yes.

Q. You have heard the case discussed, have you ?

A. Yes, pro and con.

Q. You have resided here in Fairbanks for five

years, have you not, Mr. B'ernard ? A. Yes, sir.

Q. Engaged in mining ? A. Somewhat, jes, sir.

Q. On Oripple Creek and on Oold Hill?

A. Yes, sir.

Q. And have you ever had any property in litiga-

tion here? A. Sir?
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(Examination of O. H. Bernard.)

Q. Have .you ever had any property in litigation

in this court ?

A. Well, no, we never had a case before the court

;

we had some trouble over some of our property, and
settled it through a compromise.

Q. Through compromise. That was just a con-

fiiet of boundary lines, wasn't it?

A. Well, no, it wasn't exactly a boundary line;

some parties we presumed jumped some of our

ground.

Q. Do you know anything about the real merits

of this case ?

A. No, I do not, any further than what I have read

in the papers.

Q. Well, now, from what you read in the papers

and what you heard have you formed or expressed

an opinion as to the merits of this case ?

A. No, I haven't.

Q. So you have no opinion as to the case at this

time—as to the merits of it ? A. No, sir.

Q. You never discussed the case with any person

purporting to be acquainted with the facts?

A. No, not anybody that knew the facts, any more

than the local discussion here last winter in various

different places where the case wa^ discussed more

or less—the time it was on trial that time.

Q. And you say that made no impression on you

at that time ?

A. No, I didn't hear the evidence; just simply the

local discussions pro and con.

Q. Are you acquainted with the plaintiffs in this
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(Examination of O. H. Bernard.)

case, AVilliam Eooney and Jolin Junkin

—

A. No, I'm not.

Q. Gus Plaselilart, George Johnson

—

A. No, sir.

Q. Are you acquainted with any of the defendants,

E. T. Barnette'? A. Yes, sir.

Q. Henry Cook ? A. No, sir.

Q. J. 0. Ecdenour?

A. I'm slightly acquainted with Mr. Ridenour.

Q. How is that?

A. I'm slightly acquainted with him.

Q. Mr. Sullivan? A. Yes, sir.

Q. Myself? A. Yes, sir.

Q. Is there an3i:hing in the nature of your ac-

quaintanceship with any of these defendants that

would prevent you from being a fair and impartial

juror in this case ? A. No, sir.

Q. Have you any fixed opinion as to— (with-

drawn). Have 3^ou any prejudice against associa-

tion locations ? A. No, sir.

Q. Have you any prejudice against the location of

association claims by an agent? A. No, sir.

Q. Have you any fixed opinion as to what consti-

tutes a discovery ?

A. Well, yes, I have got an opinion as to what con-

stitutes a discovery.

Q. Now, have you any opinion as to where a man

must make a discovery ?

A. No ; not any further than that he must make his

discovery on th€ ground he expects to operate or hold.

Q. I'll ask you, if you are accepted and sworn as
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a juror in this case, if you could follow tlie Court's

instructions as to what the law is in regard to dis-

covery? A. Yes, sir.

Q. Now, suppose that the Court's instructions as

to what the law is might differ from your opinion:

Would 3^ou follow the Court's instructions or your

own opinion?

A. I would follow the Court's instructions on what

the law read, on what a discovery should be made

—

that is, if the Court—the Court naturally instructs

according to law.

Q. And you would follow it ?

A. Yes, sir, I would follow it.

Q. You feel as though you could do that?

A. Certainly.

Q. Now, Mr. Bernard, do you know of any reason

yourself why you could not be a fair -and impartial

juror in this case ? A. No, I do not.

Q. Doyou feel, if you were selected as a juror, you

could try this case solely and exclusive on the law,

and the evidence as you shall hear it here, and not

allow any other matters to influence you at all ?

A. Yes, sir.

Defendants pass for cause.

Cross-examination.

By Mr. PRATT.—You have lived here four or five

years ?

A. Yes, sir; I came in in the spring of 1906.

Q. Have been mining, I believe, ever since?

A. No, not ever since; I have mined for the first

year and a half, pretty near two years I have, here.
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Q. Since that?

A. iSince that I have ^iven the assessment out,

and* lays ; I have done a little work, assessment work

and work of that kind, but no actual mining in the

last two years.

Q. Well, has your experience here during that

time all of the experience you have ever had in your

life in mining'?

A. No, I had experience before I came to this

country.

Q. Where ? A. Southeastern Alaska.

Q. Placer or quartz? A. Quartz.

Q. You never mined any in the Nome country ?

A. No, I did not.

Q. Did you ever stake and record and discover

placer gold?

A. I did on the property we are owning now.

Q. On what creek? A. Cripple Creek.

Q. Well, in connection with that, and in connection

with your experience here, I presume you have had

occasion to think seriously of the question of the min-

ing laws of the United States as applied to placer

mines? A, Certainly.

Q. And the manner of locating themf

A. Yes, sir.

Q. Discovering gold, and so forth? A. Yes, sir.

Q. Have you been on juries that involved those

questions? A. I have not.

Q. Well, do you feel that you have a pretty clearly

defined opinion of your own as to what it takes to

constitute a discovery of gold?
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A. Yes, sir, I have an opinion as to what consti-

tutes a discoveiy of gold on placer claims.

Q. I believe you say you have only located one
claim yourself f

A. No, we have located several claims; I located

some ground on Cripple Creek; located some gTound

on Groldstream, and on Little Nugget; I have located

considerable ground, the first year I was here I made
several locations.

Q. Had anything to do with association locations?

A. They w^ere all association claims, with the ex-

ception of the ground on Little Nugget.

Q. Have you ever been associated in mining opera-

tions with any of these defendants'? A. No, sir.

Q. Not in any respect "? A. Not in any manner.

Q. You spoke of having some litigation, or at least

some controversy; did that get into the hands of the

attorneys ?

A. No, we settled it outside of the courts.

Q. You haven't been involved into any mining liti-

gation since you have been here ?

A. No, not within the last three years. We had

trouble about three years ago over a lay we had out,

and cancelled.

Q. Did that result in litigation?

A. No, it didn't result in much—the parties served

an injunction.

Q. Who was your attorney in that matter?

A. Mr. McGrinn was our attorney at that time.

Q. Is he your attorney at this' time? A. No, sir.

Q. You have no litigation or legal controversy on
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hand that requires the aid of an attorney?

A. Nothing of the kind, no, sir.

Q. Now, in your banking business Mr. Bernard,

where do you deposit?

A. I have banked since I have been here ^vith the

First National

Q. Still have your deposit there?

A. I have a small deposit there, yes, sir.

Q. Are you in anywise beholden to them or in-

debted to them? A. No, sii\

Q. They have no obligations of yours outstanding

lien against you or your property? A. No, sir.

Q. So far as any social or business or financial en-

tanglements then that men may and do sometimes

have—as far as all those matters are concerned,

there is nothing existing between yourself or any of

these three banks or these defendants that would in

any manner interfere with your duties as a juror?

A. Nothing whatever.

Q. You have (heard this case discussed somewhat?

A. Yes, sir.

Q. But the discussions have been so general you

don't feel that you have an opinion on the merits?

A. No, I don't generally come into the courtroom;

and what I have known about the case is what I have

heard on the streets and read in the papers.

Q. And you feel now that you could give the case

and render as fair a verdict as if jou heard nothing

about it ? A. I think I could, yes.

Q. Sir? A. I think I could, yes, sir.

Plaintiffs pass for cause.
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THE COURT.—The peremptory challenges are

exhausted. iSwr/^r the jmy to try the cause Mr.

Clerk.

Whereupon, the panel being complete the jury was

sworn to try the c^use and the trial proceeded as

follows:

[Evidence Introduced by Plaintiffs.]

Whereupon the following evidence w^as' introduced

and proceedings had:

PLAIXTIFFS introduced evidence proving

1. That, on the 21st day of September, 1905, the

plaintiff William Rooney, and his soplaintiffs G. W.
Johnson and Augiist Plaschlart, staked the claim in

controversy, to wit : Number three below discovery,

first tier, right limit of Dome Creek, in Fairbanks

Recording District of Alaska, by running and blazing

lines, posting notices, and otherwise marking the

claim upon the ground so that its boundaries could be

readily traced;

2. That plaintiffs immediately went upon said

claim built a cabin thereon, and began living therein,

commenced sinking a prospect shaft, and otherwise

exploring for gold within the limits of said claim as

staked by them ; that they diligently continued work

on said shaft, etc., imtil they got to bedrock one hun-

dred and seventy-two (172) feet below the surface;

that the shaft was about 150 feet from the upper end

line of the claim, and about 180 feet from^ the east-

erly side line thereof; that the cabin was about 250

to 300 feet dowTQ towards the center of the claim, and

that they have lived in said cabin ever since; that in

digging their shaft they went through 90 feet of
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muck, then througli 25 feet of gravel, at which depth

they found colors; that about Christmas 1905 they

reached bedrock on said claim and there got gold,

from three to five cents to the pan; that such dis-

covery of gold by plaintiffs was sufficient to justify

an ordinarily prudent man, not necessarily a skilled

miner, in the further expenditure of his time and

money in developing said claim in the hope and ex-

pectation of finding gold in paying quantities.

3. That on the thirteenth day of October, . 1905,

plaintiffs filed for record in the office of the U. S,

Commissioner and ex-officio Recorder of the Fair-

banks Recording District, notice of location of said

claim as follows:

"NOTICE OF LOCATION.

NOTICE IS HEREBY GIVEN that the under-

sigTied has located twenty acres of placer mining

gTound, situate in the Fairbanks Mining District of

Alaska. On Dome Creek tributary of Chatanika

River, to be known as bench claim on right limit and

adjoining Creek Claim No. 3 Below Discovery on

Dom'C Creek, described as follows, to wit

:

Extending from initial stake 1320 feet downstream

to lower end center stake, and 330 feet on each side

of center line, marked on the ground by two end cen-

ter stakes and four corner stakes.

Located September 21st, 1905.

W. ROONEY, Locator.

WITNESS: A. PLASCHLART."
4. That the title of the locator Rooney was, at the

time of filing the complaint and at the time of trial,

and had been since long prior to the fall of 1908,



E. T. Barnettc ct al. 65

vested in all tlie plaintiffs herein.

5. That nntil September, 1907, at which time they

were enjoined, plaintiffs continued working on the

ground, running tunnels, drifts, open cuts, sinking

shafts, and otherwise prospecting, developing and

mining said claim.

6. That in the fall of 1908 and thereafter continu-

ously until the time of trial, one Riley & Atwell,

Enstrom Brothers, and August Peterson, under and

by virtue of leases from the defendants Cook, Riden-

our, Barnette, McGinn & Sullivan, with a large

force of men and machinery and, against the protest

of the plaintiffs, deprived plaintiffs of the possession

of practically all of said claim save and except the

cabin in which they resided thereon, and worked out

all the valuable portion of said claim.

'7. That the said leases under which said acts of

Enstrom Brothers, Riley & Atwell and Peterson

were done, reserved to the said defendants as royalty

or rent a certain proportion of the value of the gross

amount of gold extracted by said lessees—and that

under said leases, said lessees extracted from said

claim and paid over to said defendants as rent or

royalty, gold-dust of the total value of Sixty-seven

Thousand iSix Hundi^ed and Ten Dollars ($67,-

061.00). The total value of gold-dnst extracted by

the lessees from the gTound in controversy for the

same period for the said period was $263,719.00.

8. That at the time they staked said claim No. 3,

plaintiffs saw a dump or shaft debris near Riden-

onr's tent on number four, near the line of said

No. 3; that at that time they knew that said claim
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No. 3 was within the boundaries of the land claimed

to have been staked by the Dome Group Association,

but that "they did not believe that said association

claim was valid in law for the reason that, as they

understood, it was located through the use of 'dum-

mies' and because they believed at that time that a

discovery had to be made on each twent}- acres of an

association claim."

9. There was evidence that at and prior to the

tim'e plaintiffs located said ground and went to living

and working upon' it, no shaft had been sunk thereon

or work of an}^ kind thereon had been done by any

one; and that there was no one living on said claim

at said time; that at that time, there Avas a tent on

No. 4 close by the boundary line of said claim No. 3,

which tent was occupied by defendant J. C. Ridenour,

who came out of the tent, and that plaintiffs then

asked said E-idenour "if there was any work done

on No. 3," to which he replied, "No, there is nothing

done," and that plaintiffs then said: "Then this

ground is open we are going to stake it," to which

Ridenour replied, "Gro ahead and stake it, but it is

a portion of the Dome Group." That one of the

plaintiffs then said :

'

'Who owns the Dome Group ? '

'

To Wihich Ridenour replied: "I ovm. an interest,

Cook owns an interest, and Captain Barnette and

others own an interest,
'

' and that Ridenour further

said: "Go ahead and stake' it if you want, but you

couldn't hold it if you had Rockefeller's wealth."

Mr. JENNINGS.—Mr. Clerk, I wish you would

get the deposition of Henry Cook in Cause No. 278

and the deposition of E. T. Barnette in Cause No.
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27&—they are in packages No. 4 and 5 (to bailiff).

(After securing which.) Perhaps we can save time
if counsel will admit that is Captain Barnette 's sig-

nature there, and that it is his deposition as taken in

No. 278 Cook vs. Klonas.

Mr. McG-INN.—I don't think there is any question

about that being his deposition—that's his signature.

Mr. JENNINGiS.—And you admit that the deposi-

tion was taken in No. 278, Cook et al. vs. Klonos, in-

volving the Dome Oroup Claim.

Mr. McG-INN.—^We admit just what it shows.

Mr. JENNING^S.—I don't propose to offer the

whole of the deposition. We offer it for the purpose

of showing admissions made by E. T. Barnette—

I

don't offer the whole deposition at all.

Mr. JENNINGS.—I will state to the Court that we

propose to follow it up with other testimony that will

overcome any such objection.

Objected to upon the ground that it isn't binding

upon the defendants in this case Henry Cook, J. C.

Ridenour, M. L. Sullivan and John L. McGinn.

Mr. McGINN.—We object furthermore upon the

ground that it is not shown that E. T. Barnette was

the agent of the Dome Group outside of Cook and

Ridenour; that these declarations were made long

subsequent to the time of the location of the Dome

Group and the perfecting of the claim and discovery

of gold thereon, and it is* not shown that he had any

authority by his' declarations or deposition to bind

any of those other parties.

Mr. JENNINGS.—We propose to connect it later,

your Honor.

Objection overruled. Exception.
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[Excerpts from Deposition of E. T. Bamette in Case
No. 1510 U. S. C. C. A. (Read by Mr. Jennings).]
(Mr. Jennings, reading d-eposition of E. T. Bar-

nette.)

"By Mr. COUSBY.-Your name is E. T. Bar-
nette ?

A. Yes, sir.

Q. You live at Fairbanlvs, Alaska?

A. I do. * * *

Q. Are you acquainted with that property on
Dome Creek known as the Dom^e txroup ?

A. I know there is siich a group.

Q. Situated in the Fairbanks Recording District,

in this Territory ? A. Yes, sir.

Q. Whereabouts is that claim?

A. it is below disdovery on the right limit. Dome.

Q. Do you know what claims below discovery on

that creek it is opposite to or adjoining?

A. I know about.

Q. Just state as near as you can tell?

A. It is One, Two, Three, Four and, I believe, a

part of Five on the right limit.

Q. Is there any understanding or agreement of

any kind between 3'ou and any persons whomsoever

to the effect that jou were to have any estate, right,

title, or interest whatever in the Dome Group claim

situate on the right limit of Dome Creek below dis-

covery in the Fairbanks Mining district, or any part

or portion of it? A. Yes.

Q. Just state in substance what that understand-

ing or agreement was.
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A. There was an understanding; the only thing
is I wrote to my brother in law for his power of at-

tQ^^ney and' some of my folks.

Q. When did yon do that? A. In 1900.

Q. In what month in 1900?

A. I couldn't say exactly; it was in the spring of

190O.

Q, Whei^ were you living at that time ?

A. Dawson.

Q. In the Dominion of Canada. A. Yes, sir.

Q. What was your brother in law's name?
A. A. T. Armstrong.

Q. Where did he live at that time ?

A. Akron, Ohio.

Q. Where does he live at the present time ?

A. He has lived there, and'—well, I think, until the

11th of this coming month.

Q. Has he ever been in the Fairbanks District of

Alaska? A. Not to my knowledge.

Q. Has he ever been in the District of Alaska at

all? A. N'o, sir.

Q. What folks beside A. T. Armstrong did yoa

write to at that time-—what folks referring to in your

previous answer did you ^vrite to at that tipae with

reference to getting any authority to locate the Dome

Group claim or any other claims in the District of

Alaska?

A. I knew nothing about the Dome Group at that

time.

Q. What had your writing to A. T. Armstrong to

do vdth the Dome Group claim?
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A. Xothiiig at that time.

Q. What has it since had to do with that claim?

A. I used some of the powers of attorney that he

sent me.

Q. What powers of attorney did he send you at

that time ?

A. He sent me M. E. Armstrong, W. H. Sumner,

Y. L. Newton, Selkirk and A. R. Armstrong and also

his own, A. T. Armstrong.

Q. Have you got those powers of attorney or any

of them with you ? A. No.

Q. Have you ever recorded them in this recording

district?"

Objected to as wholly immaterial.

Mr. JENNTNGiS.—It is just simply showing the

circumstances.

The COURT.—He may answer.

"A. I don't think so.

Q. You never recorded any of themj in the Fair-

banks Recording District ?

A. I don't think so; I'm not sure, but I don't

think they are.

Q. What was the nature of those powers of attor-

ney that you received at that time, with reference to

giving you authority to locate or take up mineral land

in the Fairbanks District of Alaska?"

Objected to as not the best evidence and not bind-

ing on the other defendants in this case.

Mr. JENNIXGS.—I'm not offering it as evidence

;

I'm offering it as an admission of Mr. Barnette.
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Objected to as not binding on the other defendants

in the case ; any statement, declaration or act of Bar-

nette is not binding on any of the other defendants.

Objection overruled. Exception.

Mr. McGinn.—Furthermore, it is not the best evi-

dence, the location or powers of attorney speak for

themselves, the}^ being on file in this court in the case

of Cook vs. Klonos.

Objection overruled. Exception.

"A. It is a general power of attorney.

Mr. COUSBY.—Were they all the same?

A. I couldn 't say whether they are or not. " * * *

"Q. What w^as this understanding or agreement

which you had with A. T. Armstrong at the time

those powers of attorney were forwarded to you at

Dawson in 1900?

A. There w^as no understanding, only I wrote that

if an opportunity came up I would stake for them

—

stake ground for them.

Q. Was there any imclerstanding or agreement be-

tween you and any of those persons, either at that

time or at any subsequent time that you were to have

an interest in any mining claims or locations which

you located or caused to be located for any of those

persons under any of those powders of attorney ?

A. Yes ; at the time I w^rote my brother in law this

letter I stated that if opportunity came up I would

stake ground for them acting as their agent, and

would expect half for staking."

Mr. McOINN.—We object to all of this testimony

on the same ground; it is understood the objection
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goes to the whole of it.

The COUET.—Yes, the objection may go to the

whole of it and will be overruled, and counsel has his

exception.

"Q. Did you get any response to that letter to the

effect that you were to get half ?

A. Xo, only the powers of attorney.

Q. The powers of attorney, then, provided you

were to get half ?

A. No, the powers of attorney didn 't state anything

about that at all.

Q. AYhat, if anything, was contained in any of

those powers of attorney with reference to any inter-

est which you were to get in any property which you

acquired ?

A. There was nothing in them that I remember.

Q. AYas there any agreement of any kind or char-

acter which accompanied these powers of attorney

or any of them ? A. No.

Q. How was the agreement made to the effect that

you were to get a half interest in this property *?

A. I stated that in the letter I wrote to my brother

in law, that I would look after the claims, the location,

etc., with the understanding that they would give me

half.

Q. You wrote to your brother in law that if he

would send you these powers of attorney, you were to

have a half interest in any location which you made

or caused to be made under them?

A. I wrote my brother in law to send me his power

of attorney and get some of the folks to send theirs,
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and if opportunity came up I would stake for them,

look after the ground, and would expect half for

doing so.

Q. It was after that that 3'ou received these powers

of attorney ? A. Yes, after that.

Q. Was there any further response to your letter

than the receiving of the powers of attorney?

A. No.

Q. Who is W. H. Sumner?

A. My brother in law.

Q. Where does he live ? A. Medina, Ohio.

Q. Did you receive his power of attorney in 1900 ?

A. Yes.

Q. Who was Y. L. Newton ?

A. My oldest sister's daughter.

Q. Where does she live ?

A. She lives at Medina.

Q. What is her age ?

A. O, she is twenty-odd years.

Q. How old was she in 1900?

A. I don't know how old she was.

Q. You think she is about twenty years old at the

present time?

A. O, no, she is older than that now; she has three

or four children and I guess she is older than that.

Q. About how old is she at the present time ?

A. I couldn't tell you.

Q. Could you tell me about how old she is?

A. I think she is less than thirtj^

Q. Do you think she is 25 ?

A. I couldn't tell vou.
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Q. Who is M. E. Armstrong'? A. My sister.

Q. Where does she live ?

A. In Akron at the present time.

Q. Did YOU receive her power of attorney in 1900?

A. I did.

Q. About how old is she at the present time ?

A. Thirty-odd years.

Q. Who is L. T. Selkirk?

A. She is a relative of my brother in law.

Q. Where does she live ?

A. I think she lives in Cleveland, Ohio.

Q. Do you know whether she lives at Cleveland or

not?

A. I couldn't say for sure, but I believe she lives

there ; that is where she was living the last I knew.

Q. Did you receive her power of attorney in 1900 ?

A. I did.

Q. Who is A. R. Armstrong?

A. My brother in law's sister.

Q. Where does she live?

A. I think she lives in Cleveland.

Q. You couldn't say whether she does or not?

A. I couldn't sa}"; that is my belief, that she lives

there at the X3resent time.

Q. Do you know what her age is ? A. No.

Q. Do you know whether Y. L. Newton has ever

been in the District of Alaska ?

A. Not to my knowledge.

Q. Did you ever see Y. L. Newton ? A. Yes, sir.

Q. When was the last time you saw her ?

A. In November last year, 1905.
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Q. Did you ever see L. T. Selkirk? A. Yes.

Q. Has she ever been in the District of Alaska %

A. Not to my knowledge.

Q. What is the street address of A. T. Armstrong?

A. Number 95 Ehodes Avenue, Akron, Ohio.

Q. What is the street address of W. H. Sumner ?

A. I couldn't tell you.

Q. What is the street address of Y. L. Newton?

A. I couldn 't tell you.

Q. AAHiat is the street address of M. E. Armstrong?

A. No. 95 Ehodes Avenue, Akron, Ohio.

Q. What is the street address of A. E. Armstrong?

A. I couldn't say.

Q. Where is A. T. Armstrong going to be after the

11th ? A. On his way to Gold-bar, Washington.

Q. He is going to stay there is he ?

A. I expect he will.

Q. Did these powers of attorney which you re-

ceived at that time or any of them give you any right

or power of substitution? A. Yes.

Q. You have those powers of attorney in your

possession at the present time ? A. No.

Q. Where are they ?

A. I gave them to Mr. McGinn last summer some

time." * * *

"Q. You're acquainted with Henry Cook?

A. Yes.

Q. Did you have a meeting in the Fairbanks Bank-

ing Company's bank in Fairbanks, Alaska, on or

about the 20th of March, 1905, at which were present

yourself, Henry Cook, and J. C. Eidenour ?
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A. Yes, I met them there at that time, although I

couldn't state the date exactly.

Q. State whether any conversation took place at

that place and time betr^^een you three persons with

reference to the location of the Dome Group claim?

A. Yes.

Q. What agreement was made at that time and

place between you and Henry Cook and J. C. Riden-

our with reference to the location of the Dome Group

claim ?

A. They were to go out and stake the group—that

is, Cook and Ridenour were to go out and stake the

group.

Q. Did you request them to go out and stake the

Dome Group? A. No.

Q. How did the subject of the staking of the Dome
Group claim on Dome Creek co:^ne up between 3'ou

and Henry Cook and J. C. Ridenour at that time?

A. The}^ stated that there was vacant ground out

there, and asked lue if group claims could be taken up.

Q. Henry Cook stated that to you?

A. I don't know whether it was Cook or Ridenour

—it was one of them.

Q. What did you say in answer to that ?

A. I told them that I believed that it was the law

that they could take up an as.sociatioaa claim.

Q. What further took place at that time between

you three persons with reference to the location of

t^iis cl^im?" * * *

'*A. I furnished the supplies, boiler, tools, etc., and

they were to go out and stake.
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Q. Was an;^i:hing agreed upon at that time as to

what particular ground was to be included within the

Dome Group claim f

A. No; it was on the right limit, I don't know just

exacth' what they were to stake. " * * *

"Q. You put the boiler on the Dome Oroup claim

early in April, 1905 %

A. I don't remember just when it was they went

out there to go to work ; I bought them a boiler and

outfit.

Q. You sent it out to be worked on the Dome Group

claim % A. Yes.

<^. What interest were you to get for doing that ?

A. I was figuring on a half interest from the people

I was representing.

Q. Did 5^ou have any agreement with any of them

to that effect?

A. I thought I explained that agreement to you be-

fore.

Q. State whether you have had any agreement to

that effect?

A. The only agreement was the letter that I wrote

to my brother in law, and I told you two or three

times what was in that.

Q. So you considered and understood when you

sent out the boiler in April, 1905, that you were to get

a half of the interest of A. T. Armstrong, W. H. Sum-

ner, Y. L. Newton, M. E. Armstrong, L. T. Selkirk

and A. E. Armstrong?"

Mr. McGINN.—We object to the answer and move

it be stricken out; he can't testify as to what he sup-
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posed and make it binding on the other parties to this

action—^what he supposed these people in Ohio

thought.

Mr. JENNINGS.—I will state to the Court this is

not the only testimony, and if I don't show au}^ better

connection with them I will be very much mistaken.

Motion oyerruled. Exception.

"A. ^Yhen I receiyed the powers of attorney I sup-

posed they took it for granted according to the letter

I wrote to my brother in law that I was to haye a half

interest from them.

Q. I ask that the question be answered.

A. I certainly did expect a half interest in their

interest.

Q. It was the only compensation which you were

to get for sending the boiler out ? A. Yes, sir.

Q. You also agreed at the time you had this conyer-

sation with Henry Cook and J. C. Eidenour in your

bank about the 20th day of March, 1905, that you

would send a box of grub out to Cook and Eidenour

on Dome Creek to be used by them in locating and

staking this property ? " * * *

''A. I furnished them supplies to do the work.

Q. Did you eyer send a box of proyisions to Cook

and Eidenour on the Dome Group claim on or about

April, 1905?

A. I couldn't say. Wheneyer they sent in an order

for supplies I sent them out. I don't know whether

it was in a box or gunny-sack.

Q. State your best recollection as to whether jon

eyer sent any grub or proyisions out to Cook and
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Ridenour on Dome Creek on or about the month of

April or March, 1905 ?

A. I presume I did ; if they ordered it they got it."

* -x- *

"Q. Do you know how Cook and Ridenour got that

location certificate of the Dome Group claim which

they j)osted upon it at the time of their alleged loca-

tion? A. Yes.

Q. How did they get it?

A. They got their instructions how to stake and

locate from Mr. McGinn and Mr. Sullivan." * * *

"Q. Was there ever any agreement at any time to

your knowledge between Henry Cook, and J. G.

Ridenour, and the other plaintiffs in this case, by

which they joined and united themselves into an asso-

ciation for the purpose of taking up association min-

ing claims ?

A. Through me as their agent they did.

Q. "When and where was this association made ?

A. I suppose when I gave them the names to stake

with.

Q. Do you know whether it was made at that time ?

A. I don't know of any other time." * * *

"Q. Did you ever inform the Armstrongs, Newton,

Selkirk and Sumner that you had located the Dome

Group claim in their names as six of the locators?

A. I don't know as I did particularly about the

Dome Group claim; when I was back there

—

Q. I am speaking now of the Dome Group associa-

tion claim?

A. I don't know as I did. I don't know whether I
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mentioned tlie Dome group ; I mentioned several of

the groups I staked them in.
'

'

Mr. McGinn.—Objected to on the ground it is im-

material and not binding on these defendants, or any

way the balance of the defendants, and not binding on

these other people; these are not admissions, this is

testimony

—

Objection overruled. Defendants except.

"Q. You haven't any recollection of ever having

told any of them of your ha^dng used their names or

any of their names as locators in the group claiming

the Dome 'Group claim ?

A. I might have told them.

Q. I say, you have no recollection at the present

time of ever having done so ?

-A. I couldn 't say whether I have or not.

Q. Who has paid the expenses in connection with

the location and work done on the Dome Group claim'

since March, 1905? A. I paid them.

Q. Have you ever made any demand upon A. T.

Armstrong, W. H. Sumner, Y. L. Newton, M. E. Arm-

strong, L. T. Selkirk, and A. R. Armstrong that they

pay or contribute any part or portion of the money

expended by you upon or in connection with the Dome
Group claim?"

Mr. McGinn.—^Objected to as incompetent, irrel-

evant and immaterial and not binding on any of the

other defendants in this case, and the question of ac-

counting between Barnette and his principals is im-

material.

Objection overruled. Excej)tion.
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''

. No.

Q. Who has the control and management of the

Dome Group claim with reference to Cook and Riden-

our's title? A. I don't understand that question.

Q. Who has the management and control of the

Dome Group claim under the title which Henry Cook,

J. C. Ridenour, A. T. Armstrong, W. H. Sumner, Y.

L. Newton, M. E. Armstrong, L. T. Selkirk and A. R.

Armstrong are claiming? ^'^'i\

A. Who has the management ?

Q. Yes.

A. Ridenour and Cook, McGinn and Sullivan and

the parties I represent as their agent.

Q. And yourself ?

A. I have no interest in it yet, I am in hopes of

having.

Q. Have you ever had anything to do with the

management or control or disposition of the title

claimed under the plaintiffs' alleged location?

A. I furnished the supplies to do the work, bought

the boiler and everything of that kind.

Q. What you say is that the title of the jDlaintiffs

is managed and controlled by Messrs. McGinn and

Sullivan and Cook and Ridenour and the plaintiffs

whose powers of attorney you hold ?

A. No, sir, I manage their part of it as their agent.

Q. Don't you have anything to say in the manage-

ment of the claim in respect to the plaintiffs, as to

your half interest under your powers of attorney ?

A. Not legally, I haven't.

Q. In point of fact, do you have anything to do with
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the management of the claim under the plaintiff's

title?

A. No, not until I get may share from them.

Q. You never have had anything to do with it ?

A. Not legally, I have not.

Q. What do you mean by qualifying it that way?

A. I have furnished the supplies, and expect to get

my half interest from them all.

Q. Don't the}^ consult you with reference to what

they do? A. Who do you mean by 'they'?

Q. McGinn and Sullivan, Cook and Eidenour, A.

T. Armstrong, W. H. Sumner, Y. L. Newton, M. E.

Armstrong, L. T. Selkirk and A. R. Armstrong?

A. There has been no management of it only the

development work.

Q. Do any of these persons ever consult you as to

what is done in regard to this Dome Group claim ?

A. I have talked with them about it.

Q. Who have you talked with about it ?

A. Eidenour and Cook.

Q. Who else ?

A. Possibly McGinn and Sullivan.

Q. You're not sure about that?

A. I couldn't say for sure.

Q. Now, 3^ou say that Mr. Cook told you at this

meeting which you had in your bank about the 20th

of March, 1905, that this ground which was going to

be located as the Dome Group claim was vacant ?

A. Yes.

Q. Mr. Cook did tell you that at that time, did he ?

A. Yes.
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Q. Was anything said between any of you at that

time as to whether anybody claimed the ground ?

A. No, Mr. Cook and Ridenour said the ground

had been staked some time before, but nothing done

with it.

Q. Did Mr. Cook also say that?"

Mr. McGinn.—Objected to as incompetent, irrel-

evant and immaterial and not binding on the defend-

ants, the testimony of Barnette being taken three or

four years ago is not admissible at this time, he being

within the jurisdiction of the Court.

Objection overruled. Exception.

''A. I couldn't say which one said it, whether it

was Mr. Cook or Mr. Ridenour.

Q. Have you ever been out on the ground yourself

prior to that time ? A. No.

Q. Did you endeavor to ascertain from any other

person whether what 'Cook and Ridenour said as to

the ground being vacant or open for location was

true? A. No." * * *

"Q. Why w^as it, Mr. Barnette, that your name

wasn't used as a locator in the location of this Dome

Group claim ?

A. I don't know why it wasn't; there is no partic-

ular reason for it. " * * *

''Q. The names of A. T. Armstrong, W. H. Sum-

ner, Y. L. Newton, M. E. Armstrong, L. T. Selkirk

and A. R. Armstrong used as locators in the location

of this Dome Group claim were so used solely under

the authority of the powers of attorney which you

received in 1900 in Dawson ?
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A. Yes, sir." * * *

''Q. Has any person or persons other than your-

self furnished or supplied any money, provisions or

machinery which was used on the Dome Group claim

for the development of it or in connection with its

location? A. No." * * *

'

' Q. Do you know who recorded the location certi-

ficate of the Dome Group claim ? A. No, I do not.

Q. Did you pay for that?

A. I couldn't say whether I did or not; I'm in-

clined to think I did." * * *

Mr. JENNINGS.—That's all for the present.

Mr. McGinn.—Just one minute, if your Honor

please; I suppose we have a right to introduce the

other parts of this deposition that will in any manner

explain or qualify what they have read.

[Excerpt from Deposition of E. T. Barnette in Case

No. 1510 U. S. C. C. A. (Read by Mr. McGinn).]

''Q. Have you any interest in the Dome Group

claim at this time? A. No, sir.

Q. Have you ever had any interest in it?

A. No, sir."

Mr. McGinn.—"Q. Did any other person have

any interest in all or part for your benefit to hold it ?

A. Not at the present time.

Q. Was there ever any understanding or agree-

ment between you and any person whomsoever to the

effect that you were to have any estate, right, title or

interest whatever in the Dome Group claim situate

on the right limit of Dome Creek below discovery in

the Fairbanks Mining District, or any 23art or por-
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tion of HI A. Yes."

Mr. JENNINGS.—If the Court please, I'll ask

that the record show that I finished reading all of the

deposition of E. T. Barnette above referred to which

was offered as admissions against interest, and that

now Mr. McGinn claimis there is something else there

connected with those admissions which he is going to

read.

Mr. McGinn.—Connected with and exjDlanatory

of them.

"Q. What further took place at that time between

you three persons with reference to the location of

the Dome Group claim," meaning Cook, Ridenour

and Barnette?

"A. I furnished the boiler, supplies, tools, etc.,

and they would go out and stake.

Q. Was anything agreed upon at the time as to

what particular ground was to be included within the

Dome Group claim?

A. No, it was on the right limit ; I didn't know just

exactly what they were to stake.

Q. Was anything agreed upon at that time as to

what interest Henry Cook was to have in this as-

sociation claim that was to be located?

A. Yes, he and Eidenour were to have their one-

eighth apiece.

Q. Was there any understanding or agreement

made between you three persons at that time or any

other time, whereby Henry Cook was to have any

further or greater interest in the Dome Group as-

sociation claim which was to be located than a one-



86 WilUam Rooney et al. vs.

(Deposition of E. T. Barnette.)

eigiitli interest ? A. Yes, later on there was.

Q. Upon what date was tliis subsequent agreement

made? A. I couldn't say.

Q. About what date ? A. Some time in April.

Q. What was the agreement made in April as to

the interest of Henry Cook?

A. They went out and staked the property and put

a hole to bedrock, then did some drifting at the bot-

tom of the hole, and they wanted to do more work and

they thought if they did that work they should have

more of an interest.

Q. What was the agreement which was made in

1905 with reference to Henry Cook having a greater

interest than a one-eighth interest in the Dome
Group association claim that was located ?

A. The agreement was that Cook and Eidenour

would sink two more holes to bedrock and cross-cut,

and would have one-twelfth more

—

Q. Each?

A. No, one-twelfth more, making two-sixths—one-

third in the claim." * * *

"Q. You have explained that the agreement made
in April, 1905, was to the eifect that Cook and Ride-

nour together were to have a one-third interest in the

Dome Group claim? A. Yes, sir.

Q. State whether any agreement was made be-

tween you and Henry Cook and J. C. Ridenour,

either in the month of March or April, 1905, or at

any other time to the effect that they each were to

have an undivided one-third interest in the Dome
Group claim? A. No.
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Q. There was no such agreement? A. No.

Q. From whom did you get this certificate of loca-

tion?" Now" this was read.

"Q. Do 3"ou know how Cook and Ridenour got that

location certificate of the Dome Group claim which

they posted upon it at the time of their alleged loca-

tion? A. Yes.

Q. How did they get it ?

A. They got their instructions how to stake and

locate from Mr. McGinn and Mr. Sullivan.

Q. From whom did they get this location certifi-

cate that was posted on the claim?

A. I couldn't say.

Q. Do you know who prepared that?

A. No, I couldn't say, I think

—

Q. Do you know whether the location certificate

was prepared before or after Cook and Ridenour

went out to make the location of the Dome Group

claim? A. I couldn't say as to that." * * *

'

' Q. Was there ever any agreement or understand-

ing, to your knowledge, at any time, between Henry

Cook, J. C. Ridenour, and the other plaintiffs in this

case, by which they joined and united themselves into

an association for the purpose of taking up associa-

tion mining claims?

A. Through me as their agent they did.

Q. When and where was this association made ?

A. I suppose when I gave them the names to stake

with.

Q. Do you know whether it was made at that time ?

A. I don't know of any other time.



88 William Rooney et al. vs.

(Deposition of E. T. Barnette.)

A. There was no agreement, I gave them the names

and they used them.

Q. There was no agreement at that time?

A. Whv, certainly, as I told you before, they were

to get a one-eighth apiece.

Q. I say, there was no agreement made at that time

you referred to as to joining yourselves together as

an association?

A. The agreement was just as I have stated be-

fore ; I furnished the names and they would stake ; I

furnished the supplies, boiler, etc.

Q. That was all the agreement that ever took place

to your knowledge between any of the plaintiffs with

reference to joining and uniting themselves as an as-

sociation? A. Yes." * * *

"Q. Have you ever received any transfer or deed

of conveyance of any kind or description from any

of those persons transferring or conveying any inter-

est in the Dome Group claim to you? A. Not yet.

Q. Or to any other person for you? A. No.

Q. Now, this additional one-twelfth interest which

you agreed Cook and Eidenour should have, was

gievn to them for putting down this second hole, was

it?

A. For putting down two more holes and cross-

cutting.

Q. Have those two holes. been put down upon the

claim? A. I believe so.

Q. That is, after the first hole was put down ?

A. Yes.

Q. What was the object of making an agreement
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of that kind to have two further holes put down ?

A. I don't know as any special object but to do

more development work—more development work on

the ground.

Q. What is the value of the development work that

has been put upon the Dome Group claim that has

been done on behalf of the plaintiffs'?

A. I couldn't say.

Q. About what value?

A. O, between two and three thousand dollars."
* * *

" Q. At whose request did they do it ?

A. No one's request.

Q. They just did it on their own initiative ?

A. When they got their one-twelfth interest then

they agreed to put down two holes and cross-cut.

Q. That is all the compensation that Cook and

Eidenour or either one of them ever got for doing

this two thousand dollars worth of work, is the extra

one-twelfth interest? A. Yes.

Q. There was no agreement or understanding that

they are to get anything further from anybody ?

A. The first hole was put down by them outside of

these other two holes ; the first hole was put down to

make a discovery, and they were to get each a one-

eighth of the group.

Q. When you say two thousand dollars' worth of

development work has been done on the claim, would

that include the value of the boiler you placed there,

and of the grub and supplies you provided?

A. Yes, I presume about that—that that would

cover it." * * *



90 Witliam Rooney et al. vs.

(Deposition of E. T. Barnette.)

'*Q. You testified that in April, 1905, as the agent

of six plaintiffs in this action you entered into an

agreement Avith Cook and Eidenour whereby you

agreed to give then a one-twelfth interest in the Domie

Group for sinking two additional holes to bedrock

and cross-cutting ? A. Yes.

Q. Now, I will call it to your attention to the date

;

was that in April or after that time—are you positive

about the time*?

A. I'm not positive about the date." This deposi-

tion was taken on the 30th day of June, 1906.

"Q. Was that agreement entered into before they

completed their first hole or afterwards f

A. It was after.

Q. Do you know when they completed that first

hole? A. No, I don't.

Q. After the first hole was completed, what work

did Cook and Eidenour want to do on the property

out there?

A. They wanted to cross-cut, or rather drift in

the bottom of the hole that they had sunk.

Q. How Avas it that they left that hole and began to

operate above ?

A. They cross-cut some before that and I sug-

gested to them that the}^ go below and further up on

the bench.

Q. What was done about that?" * * *

"A. Mr. Eidenour wanted to run the tunnel from

the bottom of the shaft of the first hole, and I sug-

gested to go down close to Pounder & Graham's

ground.
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Q. And they sunk a hole down there %

A. How did this one-twelfth interest happen to he

given to them?

A. There w^as other paii:ies claiming the ground

—

Q. How is it that you came to enter into this agree-

ment giving them this one-t^^lfth for putting down

two additional holes I

A. It seemed the group would be in litigation, and

we made a further arrangement to have it Aoen so

as to be protected.

Q. You stated on direct examination," and so

forth, which doesn't apply.

"Q. The agreement that you had with Cook and

Ridenour after that first hole was completed, was

that the two together were to receive a one-twelfth

interest from the other plaintiffs in the group?

A. Yes, sir.

Q. It wasn 't to the effect that they were to receive

a one-third interest!

A. No, sir; a one-tWelfth interest.

Q. They would then hold one-third of the whole

property ? A. That would make them a one-third.

Q. Bid you ever enter into any agreement with Mc-

Ginn and Sullivan with regard to giving any interest

in this property on behalf of these plaintiffs ?

A. Yes.

Q. About what time was the agreement made and

what were the terms of it?

A. it was about the time I made the arrangements

with Cook and Ridenour to sink these two holes.

Q. What w^as the arrangement that was made with

them?
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A. McGinn and Sullivan were to get a one-third

interest in the group ?

Q. What for?

A. For looking after the litigation and protecting

the property.

Q. Was anj^thing known about the value of this

property at that time ?

A. Not to know definiteh', no, sir.

Q. When was that agreement made ?

A. I couldn 't say whether it was in April or May

;

it was after they had completed the first hole.

Q. It was before suit was instituted ?

A. Yes, sir.

Q. Can you be sure whether it was before the hole

was completed or not?

A. No, I think it was after that, but I'm not

positive.

Q. If this suit was commenced upon the 24:th day

of April and the hole was not completed until May,

what would you say then?

A. Well, I'm not positive; I couldn't say.

Q. You're positive that it was before the suit was

commenced? A. Yes.

Q. So at the present time the plaintiffs Cook and

Ridenour are entitled to a one-third interest in the

property, McGinn & Sullivan are entitled to a one-

third interest in the property, and you are entitled

to half of what the plaintiffs hold as agent for them

in acquiring this property?

A. I'm in hopes of getting half; I don't own it

yet." * * *
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'*Q. Was this agreement which jou made with
McGinn & Sullivan in writing? A. No, verbal.

Q. It was just a verbal agreement? A. Yes, sir.

Q. Wasn't it understood and agreed between you

and Cook and Ridenour at this first meeting held

at your bank March the 20th, 1905, that McGinn &
Sullivan w^ere to receive an interest of the Dome
Group claim ? A. At what time ?

Q. At the time of the meeting in your bank about

the20thof March, 1905?

A. No, I don't think McGinn's and Sullivan's

names was mentioned at all.

Q. Are you certain about that?

A. I 'm sure of it.

Q. Had you had any talk with McGinn & Sullivan

or either of them prior to your understanding and

agreement made with Cook and Ridenour in your

office about the 20th day of March, 1905 ?

A. I didn't know there was any vacant ground on

Dome Creek myself.

Q. Answer the question. A. No ; I had none.

Q. Didn't you or Cook or Ridenour to your knowl-

edge consult with your attorneys upon the question

of the necessity of discovery upon this ground in

regard to its being open for location? A. No.

Q. No attorney whatever was consulted by you

upon that subject prior to the making of the loca-

tion ? A. Not that I remember of,

Q. Nor by any of the plaintiffs to your knowledge ?

A. I couldn't say what they did.

Q. I say of your own knowledge ?
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A. Not to my knowledge, no.

Q. You just relied upon your own knowledge of

the law upon that subject, the matter of the location?

A. Yes.

Q. Do you know whether or not McGinn and Sulli-

van gave Cook any instructions how this property

should be staked or anything of that kind—do you

know anything about that ?

A. No, I do not." And so forth.

Mr. JEXXINGS.—I now am about to read parts

of the deposition of Heniy Cook, taken at the in-

stance of the defendants in the cause of Henry Cook

et al. vs. John Klonos et al., filed in this court, No.

278, and I will ask Mr. McGimi, I suppose there

will be no objection as to the verity of this document?

Mr. McGINX.—O, that's his signature, I think.

Mr. JENNINGS.—There is no doubt about its

accuracy.

Mr. McGinn.—Let's see the original deposition.

(After examining.)

Defendants objected to any part of the testimony

or deposition of Henry Cook being introduced in

this case, as not binding upon E. T. Barnette, J. C.

Ridenour, M. L. Sullivan and John L. McGinn, he

being at most a cotenant, and the declarations or

admissions of one cotenant is not binding upon an-

other.

Objection overruled.

Defendants except.



E. T, BarnQtte et al. 95

[Excerpts from Deposition of Henry Cook, in Case
No. 1510, U. S. C. C. A. (Read by Mr. Jennings).]

Mr. JENNINGS.— (Reading:)

*^In the District Court for the District of AlasUa,

Third Judicial Division.

No. 278.

HENSY COOK, J. C, RIDENOUR, A. T. ARM-
STRONG, W. H. SUMNER, Y. L. NEW-
TON, M. E. ARMSTRONG, L. T. SELKIRK
and A. R. ARMSTRONG,

Plaintiffs,

vs.

JOHN KLONOS, E. BURKE, FRITZ BLOCK, W.
G. HASTINGS, FRED BRETHINGER,
HENRY PRIGGER, NEIL McLEOD,
WILLIAM GERRIE, HENRY HAVERY,
JAMES GIANAKUS, GILBERT McIN-

TYRE, CHARLES LOYETT, ALBERT
ANCHORS, H. M. PROSSER, NATHAN
ZEIMER, RICHARD STAFFORD, JAMES
OSBORNE, H. K. FREEMEN, V. A.

GREEN, T. E. WOOLDRIDGE and L. B.

ANDERSON.
Defendants."

Mr. McGinn.—It is agreed that this deposition

was read in No. 278 ; there is no need of putting all

that stuff in.

Mr. JENNINGS.— (After reading caption:)

''HENRY COOK, being first duly sworn, on oath

testified as follows:
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Direct Examination.

By Mr. COUSBY.—Your name is Henry Cook?

A. Yes, sir.

Q. You are one of the plaintiffs in the case of

Cook et al. vs. Klonos pending in the District Court ?

A. Yes, sir."

Mr. JENNINGS.—I forgot to state that this depo-

sition appears to have been taken on the 9th day of

August, 1905, as appears from the certificate of the

Notary.
'

' Q. What is your occupation here 1

A. Oh, mining, I suppose.

Q. How long have you been mining?

A. Oh, I mined up in Dawson and mined here.

Q. Who is J. C. Ridenour?

A. He is my partner up there out on the creek.

Q. How long have you known him ?

A. Oh, I have known him ever since last Chi'ist-

mas, February.

Q. Is he living out there now ?

A. He went out this morning.

Q. Who is A. T. Armstrong?

A. W'Cll, I don't know. I got this j)ower of at-

torney from Captain Bamette.

Q. Power of attorney for whom?" I suppose it

means from whom.

"Q. Power of attorneys for whom? A. T. Arm-

strong? A. Yes.

Q. W. H. Sumner? A. Yes.

Q. Y. L. Newton? A. Yes.

Q. M. E. Armstrong? A. Yes.
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Q. L. T. Selkirk'? A. Yes.

Q. A. R. Armstrong'? A. Yes.

Q. Do you know any of these six persons ?

A. I never saw them that I know of.

Q. You have gotten the powers of attorney from

Captain Barnette— A. Yes.

Q. To represent them in taking up mining

ground? A. Yes. •

Q. Have you got that power of attorney with you ?

A. No, I haven't got it here.

Q. Has it ever been recorded ?

A. Well, I don't know, I suppose it is recorded all

right.

Q. Do you know whether it is or not?

A. No, I do not.

Q. Where is the power of attorney itself ?

A. Well, I don't know where.

Q. What did you do with it after you got it ?

A. I never got it.

Q. Did Captain Barnette keep it?

^K. Yes, I suppose.

Q. He just showed it to you ? A. Yes.

Q. And you never had it in your possession ?

A. No.

Q. About what date was that, Mr. Cook ?

A. That was about the 20th or 21st of March.

Q. 1905? A. Yes.

Q. Where did this occur, at Fairbanks?

A. Yes.

,Q, And you don't know anything whatever about

any of those six persons? A. No.
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Q. A¥lien did 3^011 first become acquainted with

Dome Creek?

A. I went out to Dome Creek about the 23d of

December, 1904.

Q. What part of the creek did you go to then ?

A. I went up to Three Above creek.

Q. Did you go on any other part of the creek at

that time ?

A- No, I was up and do\vT.i the creek a little; I

sunk two holes on Three Above creek.

Q. About what date in December was that?

A. I went over there on the 23d of December.

Q. How long did you stay there ?

A. I stayed there until now ; it is my home yet.

Q. Have you got a cabin on No. 3 Above ?

A. Yes, on No. 3 creek."

Mr. JENNINGS.—I want to show the connection

;

I want to show b}^ these questions here which I sub-

mit to the Court (handing to Court) to show the

intimate relations between Cook and Ridenour.

Mr. McGINN.—This isn't fair; it is a deposition

taken some years ago when this question was not an

issue in the case. The examination was not carried

on with that in view at all. Now, they are under-

taking to use the deposition against the defendants

in this case when Cook himself is here and can be

called and put on the witness-stand, and I can show

to the Court that his deposition taken that way can't

be read when he is within the jurisdiction of the

Court and our statute expressly so provides.

(Objection overruled. Exception.
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"Q. That is where you have resided since Decem-
ber?

A. No, not in that cabin, I haven't, not since

—

Q. How long did you live on No. 3 Creek?

A. I was there until about the 20th of March.

Q. About the 20th of March? A. Yes.

Q. Where did you live after the 20th of March,

1905?

A. Then, I went down to No. 1 Below into a cabin
;

I sunk a hole there.

Q. How long did you stay there ?

A. O, about two months.

Q. Where did you go then?

A. To No. 4 below and lived in a tent down there

on the first tier.

Q. About what date did you go there ?

A. O, something about the first of June some-

where.

Q. Are you still there?

A. Yes, sir, that is my home now.

Q. Are you acquainted with a claim known as the

Dome Group claim, containing 160 acres?

A. Yes.

Q. Did you do anything towards locating that

claim ?

A. I didn't help to stake it, no; I got hurt as I

was going over or rather coming back down Fox;

I slipped on the ice and hurt my hip and my partner

Eidenour staked the claim,

Q. He staked the Dome Group claim, the ground?

A. Yes.
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Q. You were not present? A. No, sir.

Q. W'hen did you first have anything to do with

the Dome Group claim? A. At that time.

Q. What date was that?

A. That was the 24th of March the Group was

staked; it was practically staked on the 23d and fin-

ished on the 24th.

Q. Were you present?

A. No, I wasn't present there; I came on into

to^m.

Q. When did you first have anj^hing to do person-

ally about the location of the claim?

A. About a week or ten days after that, I think

I was in town here five or six days.

Q. Which would be about the first of April?

A. Yes, sir, somewhere along there.

Q. Have you got any memoranda that shows the

exact date when you got out there in April ?

A. No.

Q. After 3^ou got out there, Avhat if anything did

you do in connection with locating or staking or

locating the Dome Group claim ?

A. Sank a hole to bedrock—^finished that hole on

to bedrock.

Q. You didn't do anything at all in regard to

staking the claim ?

A. No, I helped to cut the lines out this srnnmer,

that's all.

Q. On what date were the lines cut out ?

A. O, they were cut out some time in May, I

couldn 't say what date.



E. T. Barnette et al. 101

(Deposition of Henry Cook.)

Q. Who cut them out? A. Me and Ridenouf.

Q. Anybody else.

A. Well, not connected with us. There has been

a lot of people cutting lines out there; there have

been so many lines cut that there is nothing to cut

any more.

Q. No one else was assisting 3^ou who was inter-

ested in the Dome Group? A. No.

,Q. You think that was about May some time ?

A. Yes, sometime about the last of May.

Q. Now, when you went on this claim No. 1 be-

low, first tier, right limit, in April, what did you do %

A. I kept on sinldng down to bedrock.

Q. How far down was that hole when you got on

the claim ? A. When I got on the claim ?

,Q. Yes?

A. Oh, it might be 25 or 30 feet; it might Idc 30

feet.

Q. Who had put that do^vn ?

A. Ridenour and a man by the name of Morrison

who I sent out there to work in my place.

Q. What was Morrison's first name? A. Peter.

Q. Was anybody else working then?

A. No, only Ridenour and him.

Q. Was there any other hole on claim No. 1 be-

low, first tier, at that time ? A. No, sir.

Q. Was there any other hole that had been com-

menced to be put down? A. No, sir.

Q. You weren't there when this hole that was

do^^Ti 25 feet was commenced ? A. No, sir.

Q. You don't know w^ho started that hole?
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A. Yes, I know who started it.

Q. Of your own knowledge 1

A. Yes, Eidenour and Morrison started the hole.

Q. They told you that? A. Yes.

Q. You don't know of your o^ti knowledge

t

A. I passed right by there; it was right back of

the cabin; it is only about 70 or 80 feet right back

of the cabin.

Q. AYhen you first saw it it was about 25 feet

down? A. Yes.

Q. You didn't see it when it was commenced?

A. Xo, but I would have seen it if it had been there

when I passed by there ; it is right on the trail.

Q. When you j^assed by there when ?

A. When we went to the cabin, when we took our

grub over there to start there.

Q. The first of April?

^A. No, the 22d of March I was o\ev there and I

got hurt and couldn't work and came in to get a man
to go there in my place.

Q. Is Ridenour a partner of yours ? A, Yes.

Q. How long has he been a partner ?

A. Since we went on this Dome Group.

Q. Mr. Barnette got you and Ridenouf to go out

and stake this group?

A. Yes, we went out and staked the group.

Q. I say Mr. Barnette got you and Ridenour to go

out and stake this group ? A. Yes.

Q. Where did you get your information as to what

particular part of the creek to stake in the group ?

A. Where did I get my information?
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,Q. Yes. A. I got it from myself.

Q. Were you familiar with where the paystreak

was supposed to be ?

A. No, I wasn't, but I just took a chance; I know

pretty near as much about Dome Creek as anybody

on the creek—probably a lot more than Zost of them.

Q. Did you tell Ridenour whereabouts to set the

stakes ?

A. No, I didn't; I told him what ground we cal-

culated to take in.

Q. That is, the ground that was staked?

A. That is the ground that we staked.

Q. Was anything said by Captain Barnette as to

what ground was to be staked in this group %

A. No, sir.

Q. What interest has Captain Barnette in the

group ?

A. Well, he is supposed to get an interest in the

group.

Q. What interest?

,A- Well, he is supposed to get a one-third interest

in the group.

Q. A one-third interest from each of the eight

locators? A. Yes."

Mr. McGINN.—We object to that as not a correct

statement ; it is a mistake absolutely of the witness

;

under that it would appear he wa^ to get a third of

Cook's and Ridenour's.

Mr. JENNINGS.—I am just reading it now; he

can explain when he gets on the stand.

The COURT.—The serious objection is his suppo-
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sition, but be may answer. (Defendants except.)

"Q. Were any papers signed to that effect by you?

A. No.

Q. By anyone to your knowledge? A. No.

Q. That was the understanding between you and

Captain Barnette when you went out to locate the

claim in the names of the persons he gave you?

A. Yes."

Mr. JENNINGS.—Now, if the Court please, I

have here the printed copy of bill of exceptions pre-

pared by the plaintiffs in the case of Henry Cook, J.

C. Ridenour, A. T. Armstrong, Y. L. Newton, M. E.

Armstrong, L. T. SZekirk and A. E. Armstrong

—

which is a printed record of the case of the persons

I have just named, against John Klonos et al., No.

278, in this court, and wliich is No. 1510 in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and the said paper contains the testimony of

E. T. Barnette, and I wish to read some of that if

Mr. McGinn doesn't object on the ground that it is

not properl}^ identified. If that is the objection, I

will have to identify it further.

Objected to on the ground that Captain Barnette

is within the jurisdiction of the court here in Fair-

banks and can be called as a witness ; that his state-

ments and declarations are not binding upon the

other defendants in this case, and of course we object

to the testimony also on the ground that it is incom-

petent, irrelevant and immaterial for any purpose,

and furthermore it has not been shown that any

statements or declarations made b}^ Barnette are
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binding upon any of the owners of the Dome Group

association claim.

The COURT.—On what ground do you rely, Mr.

Jennings, for its admission'?

Mr. JENNINGS.—I rely, if the Court please, upon

this ground : No. 278 was a suit brought by the Arm-

strongs, Sumner, Newton, Selkirk, Cook and Eide-

nour to clear their title as against certain people,

with respect to this same Dome Group. They pro-

duced certain testimony, and among the testimony

was the testimony of E. T. Barnette, and they jDro-

duced it to secure the action of the Court in that

case, and having produced it that testimony is their

own testimony and it becomes theirs by adoption

and they are bound by the admissions made by the

witnesses which they produced. I want the Court

to understand that this is the oral testimony of Mr.

Barnette in that case. No. 278, and what I have read

just now are the depositions taken at the instance

of the defendants in that case in the nature of bills

of discovery to find out things before the suit came

on for trial. But this No. 1510 is the printed record

and bill of exceptions prepared by these gentlemen,

and contains the testimony of Captain Barnette at

the trial in court, in No. 278.

The COURT.—It may be admitted—objection

overruled.

Defendants except.

The COURT.—There is no objection on the ground

.that this is not a true copy and correct transcript?

Mr. McGinn.—No; it is a correct transcript of

the testimony.
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Mr. JENNINGS.—(Reading from record, p.

333:)

[Excerpts from Deposition of E. T. Barnette in Case

No. 1510, U. S. C. C. A. (Read by Mr. Jennings) .]

"E. T. BARNETTE, after being called as a wit-

ness on behalf of plaintiffs and sworn, testified as

follows, to wit:

Direct Examination.

(By Mr. McGINN.)

Q. What is your name? A. E. T. Barnette.

Q. You reside in the Fairbanks Recording Dis-

trict? A. I do.

Q. How long have you resided here ?

A. Since 1901.

Q. Are you acquainted with Arabella R. Arm-

strong? A. Arabella Armstrong, yes, sir.

Q. How long have you known her?

A. About four years.

Q. I will ask you if you ever received a power of

attorney from her? A. Yes, sir.

Q. I will ask you to examine this power of attor-

ney marked Plaintiff's Exhibit 3, and state whether

or not that is the power of attorney that you

received. '

'

Mr. McGMNN.—Before we proceed further with

this particular phase of the matter, there are certain

parts of the deposition of Henry Cook I want to in-

troduce in explanation of what he (Mr. Jennings)

has already read.

The COURT.—Very well, I think that ought to be

done at this time.



E. T. Barnette et al. 107

[Excerpts from Deposition of Henry Cook in Case

No. 1510, U. S. C. C. A. (Read by Mr. McGinn
etc.).]

(DEFENDANTS' EXCERPTS FROM DEPOSI-
TION OF HENRY COOK.)

Mr. McGrlNN.—(Reading from deposition Cook in

#278:)

"Q. After .yoii got out there in April and com-

menced to work in this hole that was down 25 feet,

how long did you continue working in that hole ?

A. Until I got to bedrock.

Q. On what date was that?

A. I don't know, I got down somewhere about the

20th of May.

Q. Have you got the date down anywhere so you

could be sure as to the exact date."

Mr. JENNINGS.—That's a part I wasn't allowed

to read ; I stopped at the middle of page 8, and' didn 't

read that at all.

Mr. McOINN.—You read things in connection

with it.

The COURT.—If it is connected with it in any

way

—

Mr. JENNINGS.—I submit it has no connection

at all; I don't propose to be bound here by all of

Henry Cook's testimony in another case, only by the

admissions he has made against interest.

The COURT.—The admission, or anything that

goes to explain the admission.

Mr. JENNINGS.—I submit that this doesn't ex-

plain anything.
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Mr. PRATT.—I would like to suggest, that the

testimony Mr. Jennings read was with reference to

the one point, the nature and character of this loca-

tion as between the alleged locators.

Mr. McGINN.—They didn't confine it to that.

Mr. PRATT.—Yes, we did, the Court confined it

;

no, when his deposition broke off onto the subject of

sinking holes and building cabins the Court said that

had nothing to do with it.

Mr. McGINN.—The Court admitted it. I ob-

jected, but your Honor said it was material and they

insisted on it and the Court let it in as to the work

—

the hole Cook and Ridenour were putting down on

One.

The COURT.—That is true—as preliminary to

something else, for the purpose of enabling the jury

to understand what was material, but on the assump-

tion that this testimony was admitted and simply

for the reasons counsel sitated: As to this location,

the rights of these people as against anj^body else

out there on account of previous location or previous

work isn't material. Let me see the deposition if

there is any question about it. (Court examines

deposition.)

Mr. JENNiINOS.—That, if the Court please, is

something going on to establish the validity of the

Dome Group location, and something else entirely

outside of these admissions I have read.

Mr. McGIN'N.—You're undertaking to show it is

invalid.

Mr. JENNINGS.—I'm not introducing it to show



E. T. Barnette et al. 109

(Deposition of Henry Cook.)

the validity of it; I am showing his admissions to

show its invalidit}^ You can introduce your o\\^\

testimony to*show its validity when you get to it.

Mr. McGinn.—The jury is entitled to it all.

The COURT.—Well, I think this may be material

on this ground Mr. Jennings, as to the question of

how much work w^as done before the second agree-

ment with Cook and Eidenour.

Mr. JENNINGS.—It is a few minutes until 12 :00

now, and if the Court mil excuse the jury, I will ex-

plain to the Court why I think it is absolutely in-

adniissable.

Whereupon the jury was excused in diarge of their

sworn bailiffs until 2 P. M.

The CO'URT.—Now, the only matter I see there,

Mr. Jennings, that led me to believe it might be

proper, is the explanation of the second interest Cook

and Eidenour acquired; they state there the nature

of the first discovery of gold, which might go to show

w^hether or not this was a completed location before

they acquired their second interest. That's the only

reason I see that the testimony might be admissible

in explanation of that second acquisition there.

Mr. JENNINGS.—That's the very reason I believe

it is not admissible and the ground on which I ob-

ject to it, because they are now trying to prove their

discovery of gold. (Eeading extracts from deposi-

tion at point discontinued.) Now, we don't admit

that they found any gold at all; we don't want to be

bound by any admission he made that he discovered

gold. We claim that the Dome Group is absolutely
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void, and we produce Heniy Cook's and the other

admissions in the d'epositions on that point.

The COUET.—The only purpose it can be ad-

mitted for, Mr. Jennings, is this : If Mr. Cook testi-

fies that he had more than a one-eighth interest prior

to a discovery or a consimnnation of the claim, the

location is void as to him. If he acquired that in-

terest subsequent to the consiunmation of the location,

it is not void as to him ; at least it is not void on that

ground. It can't hurt you, Mr. Jennings, because

if necessary the jury can be instructed that the}^ are

not to take that as against you.

Mr. JENXINGrS.—As any admission against us

—

as a part of our testimony?

The COUET.—Wliy, no, as far as you are con-

cerned.

Mr. JEK'NINGS.—With that explanation, if the

Court please, we don't object to him reading the

whole deposition.

The COUET.—The only admission is as to what

interest Cook had at the time of discovery.

Mr. JENNINGS.—If we are not to be bound by

it, all right.

The COUET.—Speaking about being bound b.y it,

the jury is to say whether it is true—that's the only

binding part of it.

Mr. JENNINGS.—All we are bound by is the ad-

missions that Henry Cook made against interest.

The COUET.—Of course, the jury will determine

whether or not it is true, but ,you will not be bound

bv all he savs.
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Mr. JENNINGS.—All right, your Honor.

Mr. JENNINOS.—If the Court please, we would

like the record to show that Mr. McGinn is now read-

ing a portion of the deposition of Henry Cook in

answer to the portions I read—he is reading those

portions that he claims are material as explaining

what has gone before.

The COURT.—Very well.

By Mr. McGINN.—(Reading from Cook deposi-

tion:) "Q. After you got out there in April and

commenced work in this hole that was down 25 feet,

how long did you continue work in that hole?

A. Until I got down to bedrock.

Q. On what date was that?

A. I don't know; I got down to bedrock some-

where about the 20th of May.

Q. Have you got the date down anyv^^here so you

could be snre of the exact date ?

A. No, I haven't got it.

Q. You didn't make any memorandum of that?

A. No, but I know^ that it was so near the 20th

of May that it was within a day or so either way.

Q. When did you first get down to the gravel in

that hole?

A. On the 5th day of April, when I first struck

gravel.

Q. How far down from the surface?

A. How far do^^Ti from the surface?

Q. Yes? A. Sixty-two feet.

Q. On the fifth of April?

A. On the 5th of April.
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Q. This hole was down 62 feet on the 5th of April ?

A. On the Sth of April.

Q. How many days was that after you got out

there and commenced working in the hole ?

A. Four or five days or something—I think five

or six days or something, that I worked there.

Q. iSo you went down about thirty-five feet in the

five days you were personally there?

A. Well, five or six days; I couldn't tell to a day

or so. I didn't keep no particular track of how

long it took to put it down after I went down. We
picked it down the whole thing sixty-two feet in the

time I worked and they worked, in about eleven or

twelve days.

Q. When did you first find any gold on the claim f

A. On the 15th day of April.

Q. How far down was that?

A. About 70 or 75 feet in about fifteen feet of

gravel.

Q. Was that tlie first pan that was taken?

A. That was the first pan I got ; I got colors.

Q. Did anybody else pan besides you at that time ?

A. Yes, Ridenour.

Q. On the 15th of April? A. Yes.

Q. That was the first day upon which gold was dis-

covered in the shaft? A. Yes, sir.

Q. How many colors did you find?

A. O, four or five colors.

Q. How many pans did you make ?

A. O, I panned three or four pans—panned three

or four pans.



E. T. Barnette et al. 113

(Deposition of Heniy Cook.)

Q. Did anybody else besides you and Ridenour

find anything in that hole up to the 15th of April ?

A. N'O."

Mr. JENN"INGiS.—Now, I want to take back what

I said—that isn't material to anything that I read of

Cook's deposition, I merely reading the conversation

concerning Biarnette and sending him out there. ";

The COURT.—Well, as I stated, Mr. Jennings,

before recess, I doubt if that is hardly in line, but the

only object to the testimony was to get the witness'

explanation as to whether or not there was a com-

plete location before the second contract was made

wherein he claims he acquired an additional interest

above a one-eighth. That can be the only purpose

of it.

Mr. JENNINGS.—Well, now, your Honor, our

testimony was simply to the effect that he did acquire

an additional interest ; as to when, why, or w^hat for

that is a matter for them to prove in their case when

they get to it.

The COURT.—I think it is proper to take all of

his testimony together on that point. You asked

him when he acquired those interests, and your evi-

dence shows. It seems to me the various steps are

proper to indicate—whether his testimony taken as

a whole would indicate that at the date of the loca-

tion he had more than twenty acres.

Mr. JENNINOS.—That isn't the point in con-

troversy, whether he had or not.

The COURT.—That may be one of the points—

which is, as to whether or not that contract of his
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would avoid the location as to him.

Mr. McGINN.—That's all we desire to read.

Mr. JENNINGS.—Then, we move that it be

stricken out as absolutely immaterial, irrelevant, and

not binding on us in any sense of the word, and not

tending in any way to explain anything that we in-

troduced of the admissions of Mr. Cook.

The COURT.—The motion denied.

Mr. JENNINGS:—Now, if the Court please, I

wish to read a portion of the deposition of J. C.

Eidenour taken on the third day of May, 1905, in

cause No. 278 of the files of this court heretofore

referred to, and being the same case in which Henry

Cook's deposition was taken.

Mr. McGINN.—To which we object on the grounds

that it is incompetent, irrelevant and immaterial

and not binding on the defendants for the reason

that the deposition of Ridenour cannot be used in

this case as he is present in the courtroom and can

be placed upon the witness-stand by the plaintiffs.

Objection overruled. Exception.

Mr. JENNINGS.—In order that the record may
be straight, I started in the forenoon to read some

printed testimony in cause No. 1510, C. C. A., the

bill of exceptions but I now am reading from this

deposition of J. C. Ridenour taken in the cause I

have just referred to at the instance of the defend-

ants in that case.
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No. 1510, U. S. C. C. A. (Read by Mr. Jen^

nings).]

" J. C. RIDENOUR, being first duly sworn, testi-

fied as follows:

Mr. COUS'BY.—You're J. C. Ridenour, one of the

plaintiffs in the case of 'Cook et al. vs. Klonos et al.,

pending in the District Court? A. Yes.

Q. Where do you live? A. On Dome Creek.

Q. How long have you lived there ?

A. I have lived on Dome continuously since the

20d day of March, 1905.

Q. What part of Dome Creek are you living on

now ? A. Four below, first tier.

Q. Who lives wdth you? A. Henry Cook.

Q. How long have you lived there on 4 below?

A. Since the 10th of June, 1905.

Q. Are you acquainted with A. T. Armstrong?

A. No, sir.

Q. Do you know who he is ? A. No, sir.

Q. Do you know where he lives? A. No, sir.

Q. Do you know W. R. Sumner, who he is?

A. No, sir.

Q. Do you know who Y. L. Newton is?

A. No, sir.

Q. Do you know who M. E. Armstrong is?

A. No, sir.

Q. Do you know who L. T. Selkirk is?

A. No, sir.

Q. Do you know who A. R. Armstrong is?

A. No, sir.

Q. Do you know where any of those persons named
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live at tlie present time ? A. I do not.

Q. Did you ever see any of tliem?

A. Not to my knowledge.

Q. Did 3^ou ever have any business dealings or re-

lations with them or any of them?

A. Not ontside of the staking of the Dome Group

association claim.

Q. AYere you ever constituted or appointed agent

or attorney in fact for any of those persons?

A. Was I?

Q. Yes? A. No, sir.

Q. Did you ever act or purport to act as the agent

or attorney in fact of any of these persons?

A. Why, I staked the Dome Group association

claim, I suppose that would be considered as agent."
* * ^

"Q. Did you make any arrangements in here with

anybody about locating any ground out on Dome

Creek? A. Yes, sir.

Q. Who did you make any arrangements with?

A. We made arrangements with Captain Barnette.

Q. About what date would that be?

A. About the 19th or 20th of March.

Q. Whereabouts did you and Mr. Cook and Mr.

Barnette meet to make this arrangement?

A. At the Fairbanks Banking Comx^any's Build-

ing.

Q. Who else was present at the time ?

A. No one.

Q. Was anyone else present during any of your

interview or conversation with Mr. Barnette ?
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A. No, sir."

Defendants move that tlie testimon.y be stricken

out as incompetent, irrelevant and immaterial, for

the reasons already assigned.

Motion denied. Exception.

"Q. Was anything said to the effect that you and
Henry Oook were to have a one-third interest in that

location? A. No, sir.

Q. Were any names furnished to you or to Henry

Cook by Captain Barnette at that time, to use as

locators in the location of this group on Dome Creek ?

A. At that date?

Q. Yes?

A. The names were not furnished to us then; he

said he would furnish the names.

Q. Captain Barnette agreed at that time, about

the 20th of March, to furnish you and Henry Cook

with the names of the persons who were to be loca-

tors of this association claim to be located on Dome,

Creek ?

A. He agreed to furnish the names, and we made

the arrangement to make the location and stake the

association claim, which was the six names outside

of our own.

Q. Were the names furnished by Captain Barnette

to you or Mr. Cook before you left town?

A. No, sir.

Q. Did you make inquiry of Captain Barnette as

to who these names were that were going to be fur-

nished? A. No, sir.

Q. Do you know the ground on Dome Creek called
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the Dome Grroup claim? A. Yes, sir.

Q. A¥ho staked it? A. I staked it." * * *

'*Q. Was there a paper notice posted on this initial

stake by Peter Morrison on the 21th ?

A. I posted the paper notice.

Q. Who wrote it out?

A. McGrinn wrote the notice of location.

Q. Who did yon get it from?

A. The notice of location ?

Q. Yes.

A. It came pnt with our grub in an envelope.

Q. When did your grub get out there?

A. Our grub got out on the 22d of March.

Q. You got this notice already made out before

you left town? A. No, sir.

Q. Who brought your grub out?

A. Barnette sent it out.

Q. And this notice all prepared came out along

with your grub ? A. Yes, sir.

Q. Sent out by Captain Barnette?

A. McGinn and Sullivan sent it along; I don't

know whether he handed it to Captain Barnette or

not.

Q. Captain Barnette sent the grub out, did he ?

A. Yes, sir." * * *

"Q. Did you have any arrangements made with

Captain Barnette before you left town to have him

send the grub out to you ? A. Yes, sir.

Q. Were the names of any of the locators signed to

this notice when it reached you ? A. Yes, sir.

Q. Whose names were signed to it then ?
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A. Wait a minute—you mean signed with pencil,

or pen ?

Q. Signed with anything with which a person could

write ?

A. Their names were printed into the notice of

location as claimants.

Q. Whose names were printed on this notice re-

ferred to?

A. Henry Cook's and my name and those names

you have there.

Q. A. T. Armstrong, W. H. Sumner, Y. L, New-

ton, M. E. Armstrong, L. T. Selkirk and A, R. Arm-

strong? A. Yes, sir.

Q. Did you sign this notice as agent or otherwise

before posting it ?

A. Yes, I signed their names and signed Henry

Cook's name as agent.

Q. You signed Henr}^ Cook's name as agent?

A. Yes, sir.

Q. Did Mr. Morrison sign his name to it %

A. He signed his name as a witness.

Q. Was that notice posted on your initial stake on

the 24th of March, 1905? A. Yes, sir.

Q. How long did it remain there ?

A. It is standing there yet.

Q. Did it contain any description of the ground

which you staked ? A. Yes, sir.

Q. Was that description in the notice at the time

you received it?

A. The description of the ground ?

Q. Yes. A. Yes, sir.
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Q. Was it arranged in town here between you and

Mr. Cook and Mr. Barnette that you were to stake

and locate some particular piece of ground on Dome
Creek when j^ou came out?

A. Mr. Cook made the arrangements about the

ground that was to be staked.

Q. And you just posted the notice with the descrip-

tion as it was sent out? A. Yes, sir." * * *

''Q. Do you know where the cabin is that is now
occupied by Gus Juntella on No. 1 Below first tier on

Dome Creek? A. I do."

Defendants object and move the question and an-

swer be stricken.

The COU:RT.—It may be preliminary to something

else.

Objection overruled, motion denied. Defendants

except.

"Q. That cabin was on the ground at the time you

made your location of the Dome Group claim"?

Same objection and ruling. Exception.

"A. It was.

Q. About how far from that cabin is this initial

stake that you placed?

A. About 100 feet, I should judge."

(p. 22) "Q. How long did you continue to occupy

it after the 22d day of March?"

Objected to as incompetent, irrelevant and imma-

terial and not binding on the defendants.

Objection overruled. Exception.

"A. Until about the tenth of June.

Q. Did anybod}^ else live there with you during any
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part of the time ?

A. Morrison lived there awhile with me, a few days

while he worked for me.

Q. Did Henry Cook live in it too ? A. Yes, sir."

Mr. JENNINGS.—That's all of that description

we care about.

The COURT.—Is there any portion of it you desire

to read, Mr. McGinn %

Mr. McGinn.—Yes, your Honor. The last ques-

tion that counsel read.

[Excerpts from Deposition of J. C. Ridenour in Case

No. 1510, U. S. C. C. A. (Read by Mr. McGinn).]

''Q. Did 3'ou ever act or purport to act as agent or

attorney in fact for any of these persons ?

A. Why, I staked the Dome Group association, I

suppose that would be as agent.

Q. Who did you stake for ?

A. For Henry Cook, myself, and those parties

named.
""

Q. Who asked you to stake it for Henry Cook and

those persons ? A. Who asked me to stake it ?

Q. Yes, sir. A. Henry Cook.

Q. On what date did Henry Cook ask you to stake

that claim in the names of those eight persons ?

A. On the 23d day of March.

Q. Where were you at the time that request was

made ? A. On Dome Creek.

Q. In 1905? A. Yes.

Q. On what part of Dome Creek ?

A. We were on One Below.

Q. You and Henry Cook were together on No. 1
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'Beivlo Discovery on the 23d day of March, 1905?

A. Yes, sir.

Q. That is the time Henry Cook asked you to stake

this ground in the names of himself, yourself, A. T.

Armstrong, W. H. Sumner, Y. L. Newton, M. E.

Armstrong, L. T. Selkirk, and A. R. Armstrong?

A. Yes, sir.

Q. How long did Henry Cook stay there after the

23d day of March, 1905?

A. He came to town that day.

Q. Had anything been done at the time he left

Dome Creek to come to town in the way of staking

this ground ? A. No, sir, nothing at that time.

Q. Did he state or represent to you at that time that

he was the agent of those six persons named in the

notice of location ?

A. I don't think so ; I don't remember now.

. Q. You don 't know whether he did or not ?

A. I couldn't say positively.

Q. When did you first go upon Dome Creek?

A. I went on to Dome Cre/ck in January, 1905.

Q. What part of the creek did you go on at that

time ?

A. I was on Discovery, and No. 2 Above, and on

Tw^o, Three and Four benches.

Q. How long did you stay at that time ?

A. Just a few hours.

Q. And when did you come back ?

A. I came back the next day I passed over to

Spruce Creek, " etc. * * *
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"Q. When did you come back to Dome Creek after

that?

A. About the tirst of February the same year.

Q. What part of the creek did you go to then %

A. Two Above.

Q. And how long did you stay there then "?

A. About two weeks.

Q. Did you stay on Two Above all the time %

A. No, sir." * * *

"Q. Then, you came back—you didn't come back

again until the 22d of March ?

A. The 22d of March.

Q. Who went with you to Dome Creek on the 22d

of March ? A. Who went with me %

Q. Yes.

A. I went over to the Dome Group to take the

grub

—

Q. Did you and Henry Cook make up your minds to

go upon Dome Creek for the purpose of staking this

ground on the 22d day of March ?

A. We made up our minds to go to Dome Creek

about the 19th or 20th of March, when we made ar-

rangeents to go.

Q. Was Henry Cook with you in town at that time %

A. Yes, sir.

Q. Were you with him when the arrangements were

made? A. Yes, sir."

Xow, you read this: "Q. Was anybody else present

during any of the conversation 9 * * *

A. No, sir.

Q. AYhat was the arrangement at that time f
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A. We made arrangements to go out there and

stake.

Q. What w^re you to get for doing that?

A. AYe were to get our interest as members of the

association.

Q. What proportion of the claim were you to get ?

A. That would he an eighth apiece for Henry Cook

and myself.

Q. It was agreed at that time you say between you

and Henry Cook and Barnette that for going out and

making the location of this association claim you

were to get a one-eighth apiece? A. Yes, sir.

Q. You're positive of the arrangement made at

that time ? A. Yes, sir.

Q. And Henry Cook was present when that ar-

rangement was made ? A. Yes, sir.

Q. Did Henry Cook agree to that?

A. I think so.

Q. "What i)ifers, if any, was Captain Bamette to

have in this association claim? A. I don't know.

Q. Was it arranged or agreed upon at that time be-

tween you three persons that Captain Barnette was

to have any interest in this association claim to be

located as the Dome Group ?

A. N'o, sir, there was no arrangement.

Q. Was anything said at that time by anybody to

the effect that Captain Barnette was to have a third

interest in that location? A. Xo, sir." * * *

"Q. Sent out by Captain Barnette?

A. McGinn & Sullivan sent it along; I don't know

whether he handed it to Captain Barnette or not.
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Q. Captain Barnette sent the grub out did he?

A. Yes, sir.

Mr. McGinn.—The N. C. Company sent it out on

the order of Captain Barnette?

A. I couldn't state whether he sent it out or

whether it came through the N. C. Companj^, or

how. '

' And then on the bottom of page 12 : " Q. Isn't

it true that that notice was signed by P. D. Morrison

as agent of those persons?

A. Not to my knowledge.

Q. Have you any knowledge at all about it?

A. Yes, sir.

Q. When did you see that notice last ?

A. I saw the notice last September some time.

Q. September, 1905 ?

A. That was w^hen I was last up and read it.

Q. Are you prepared to swear that it wasn't signed

by P. D. Morrison as agent and attorney in fact for

those eight names used as locators?

A. It was not signed with him as agent.
'

'

Mr. McGinn.—That's all.

Mr. JENNINGS.—If the Court please, I am now

about to read a portion of the testimony of J. C. Ride-

nour, one of the defendants in this case which was de-

livered in open court in the case of Henry Cook, J. C.

Ridenour, A. T. Armstrong, W. H. Sumner, Y. L.

Newton, M. E. Armstrong, L. T. Selkirk and A. R.

Armstrong against John Klonos, Henry Prigger,

Neil McLeod, Henry Havery, James Gianakas, Gil-

bert Mclntyre, Charles Lovett, Albert Anchors, H.

M. Prosser, Nathan Zeimer, Richard Stafford, James
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Osborne, H. K. Freeman, V. A. Green, T. E. Wool-

dridge and L. B. Anderson, and which is contained in

the printed transcript of the record in cause No. 1510

in the United States Circuit Court of Appeals for the

Ninth Circuit.

Defendants object to the testimony of J. C. Ride-

nour in that case being read to the jury, for tlie rea-

son that in that suit Messrs. Barnette, McGinn or

Sullivan were not parties to the action in any way,

nor did they at that time have the right of cross-

examination of the witness when he was upon

the stand or at all ; that the said Eidenour is present

in court and can be called by the plaintiffs if they

want to and the defendants can thereby have their

right of cross-examination which they are deprived

of in the record testimony as given upon the former

hearing.

We further object to it, if it is intended to be

Oiffered as admissions against interest, because it is

not binding on any of the other defendants in the

action.

Objection overruled. Exception.

Mr. JENNINGS.—Page 189 of the printed record,

testimony of J. C. Eidenour (reading) :

[Excerpts from Testimony of J. C. Ridenour in Case

No. 1510, U. S. S. C. A. (Read by Mr. Jen-

nings).]

"Mr. McGinn.—You say you have been in Alaska

for about six years'? A. Yes, sir.

Q. And during that time you have been engaged in

mining? A. Yes, sir.
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Q. State whether or not you haye staked claims.

A. Yes, sir, I haye staked mining claims at yarious

times.

Q. Do you know how the miners have located prop-

erty in this country? A. Yes, sir." * * *

Mr. JENNINGS.— (Reading on page 211:)

''Q. You haye stated that you located this property

in the name of Henry Cook, J. C. Ridenour, A. T.

Armstrong, W. H. Sumner, Y. L. Newton, A. R.

Armstrong, L. T. Selkirk, (M) N. E. Armstrong?

A. Yes, sir.

Q. What relations existed between you and Mr.

Cook at that time, what business relations'?

A. There had been no relations existing between

us up till that time.

Q. At the time you located it ?

A. We were partners.

Q. Where did you get the names of these people

for whom you located?

A. Where did we get them?

Q. Yes, sir.

A. We got them from Captain Barnette."

(p. 213) "Q. What, if anything, at that time was

said about names ?

A. Captain Barnette said he would furnish us with

the names.

Q. What else did he say, if anything?

A. I don't remember of anything else.

Q. Did he say anything about sending the names

out to you? A. I don't remember that.

Q. He said he would furnish the names ?
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A. Yes, sir.

Q. And Tou say that on the 22d you received the

names ? A. Yes, sir.

Q. And then, you staked for them in their names

and as you testified? A. Yes, sir.

Q. Who signed the names of these persons to the

original location notice ? A. I signed them.

Q. Who signed the notice of location that was re-

corded, if you remember ?

A. I think that Henry Cook signed that, I don't

know. '

'

(p. 227) "Q. That list of names came out with

some supplies that were sent out to you by Captain

Barnette ? A. Yes, sir.

Q. Up to that time you did not know in whose

name or names this location was going to be made?

A. I did not know the six names, outside of Mr.

Cook's and mine.

Q. Was that simply a list containing these six

names, or was it a location certificate that was pre-

pared and sent out with these supplies?

A. It was a prepared location notice.

Q. And that was the location notice that you posted

afterwards u]Don your initial stake of this Dome

Group? A. Yes, sir.

Q. And that location notice which you posted upon

3'our initial stake was identical with the location no-

tice which was afterwards recorded on the 17th of

April, 1905, of this Dome Group ?

A. Yes, it was identical, with the exception that the

blanks that were in the notice when I received it I
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filled out mj^self

.

t

Q. What blanks were those ?

A. The directions between the stakes."

(p. 288) "Q. Do you mean that the property was

described and the stakes set out in that location no-

tice and that all you did was simply give the direc-

tion from stake to stake, or do you mean that a

description of the property—the description of the

boundaries of it ?

A. No, all I done was to take my directions and

fill in the blanks, giving the directions between the

stakes.

Q. On the notice that was sent out to you, did the

number of stakes appear ?

A. A number of blanks appeared with the number

of stakes; there were more stakes appearing on the

blanks than what I used.

Q. So that all the filling in that you did was to

state the direction from stake to stake ?

A. Yes, sir.

Q. The distances were contained in that notice that

was sent out to you ?

A. Yes, but I changed one of the distances from

660 feet to 330 feet.

Q. The number of the stakes from 1 down to 25 was

contained in that notice ?

A. Yes, there was ; I think it called for 26 or 27. I

do not remember.

Q. Was that a typewritten notice ?

A. Yes, sir.

Q. Were the names of these eight locators type-
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written upon this notice at that time 1 A. Yes, sir.

, Q. Do you know who prepared that notice ?

A. Mr. McGinn prepared it, I believe."

. (p. 230) ''Q. When Mr. Cook told you to locate

or stake this claim, did he tell you what ground he

wanted you to stake f

A. Yes, he told me what ground we had intended

to take in."

(p. 247) "Q. Did you consult Avith Mr. Cook as

to where number two shaft should be put do^Ti ?

A. Yes, we talked about where we would sink

number two.

Q. You and Mr. Cook? A. Yes, sir.

Q. When did you commence number two shaft?

A. On the 10th day of June, I believe, 1905.

Q. Do you know that part of the Dome Group

location that is commonly called Four below, first

tier, right limit ? A. Yes, sir.
'

'

"Q. What interest in the Dome Group claim did

you have at the timie of this location ?

A. A one-eighth.

Q. When did you get the remainder of your in-

terest ?

A. I do not remember the date when I did get the

remainder.

Q. About when was it?

A. I think it was along in August of the same sea-

son, 1905.

Q. From whom did you get that ?

A. From the other associates in the location.

Q. Did you get any deed for that ? A. Yes, sir.
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Q. From what other associates did you get this

remainder of your one-sixth interest?

A. Amistrong—" and there is a dash there be-

cause there is an objection.

"Q. Who did you deal with with reference to

getting your interests?

A. Captain Barnette gave us the interests.

Q. Who else had any interest in this Dome Group

location at the time it was located, besides yourself ?

A. Who else had an interest?

Q. Yes, at the time you located it ?

A. Why, the parties named in the location notice.

Q. Anyone else?

A. Not to ray knowledge." * * *

(jD. 255) "Q. What interests did Henry Cook

have in the location at the time it was made ?

A. An equal interest, one-eighth, the same as I

had.

Q. What interest has Henry Cook in the location

at the present time ? A. He otitis a one-sixth.

Q. Who, besides you and Henry Cook, owns any

interest in that claim at the present time ?

A. The original locators.

Q. State who else has any interest.

A. The three Armstrongs, Sumner, S?<?kirk and

Newton.

Q. Who besides those people ?

A. Well, I don 't know.

Q. Is there anyone else besides those ?

A. Not to my knowledge, my personal knowledge,

no.
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Q. Do you know whether McGinn & Sullivan have

any interest in that location?

A. I have never seen any deeds Avhere they had an

interest.

Q. Do you know whether they have any interest

in that location? * * *

A. Xo, I don't know for sure.

Q. Do you know whether Captain Barnette has

any interest in that location? A. No, sir.

Q. You don't know? A. No.

Q. Did you see any stakes of any other mining

claims"—I don't suppose I ought to read that under

the Court's ruling. That's all I care to read of Mr.

Eidenour's testimony.

[Excerpts from Testimony of J. C. Ridenour in Case

No. 1510 U. S. C. C. A. (Read by Mr. McGinn).]

(DEFENDANTS' EXTRACTS FROM RIDEN-
OUR TESTIMONY IN # 278.)

Mr. McGinn.—(Reading from p. 212:) Speak-

ing about this location I asked the question : "Where

did you get the names of those people for whom you

located?

Q. Where did I get them?

Q. Yes, sir.

A. We got them from Captain Barnette.

Q. Where did you get them?

A. Where did I get them?

Q. Yes?

A. I got them on the 22d day of March in our sup-

plies. 'Tliey came along in a bunch of supplies that

we had.
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Q. Prior to that time had you spoken to Captain

Barnette about it? A. I don't believe that I had.

Q. Had you spoken to him about this Dome Group
Claim, about staking this property out there %

A. Yes, I had spoken about it a little."

(p. 226) "Q. Mr. Ridenour, you testified yester-

day that the list of names which you used as locators

of this property was sent out to you by Captain Bar-

nette ? A. Yes, sir.

Q. And they got out there on the 22d of March,
190i5'? A. Yes, sir.

Q, In a box of grub that was sent out?" There

don't seem to be any answer to that.

*

' Q. That list of names came out with some supplies

that were sent to you by Captain Barnette ?

A. Yes, sir." Then, you ask about this notice

you ask this question on the same page, page 227:

"Q. And that location notice which you posted upon

your initial stake was identical with the location

notice which was afterwards recorded on the 17th of

April, 1905, of this Dome Group ?

A. Yes, it was identical with the exception that

the blanks that were in the notice when I received

it I filled out myself.

Q. What blanks were those ?

A. The directions between the stakes.

By the COURT.—Do you mean the directions or

the description of the property?

A. The directions according to the compass be-

tween the stakes.
'

'

Mr. MCGINN.—Now, on page 230: "Q. In stak-
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ing this claim did 3^011 simply follow the instructions

contained in this location notice or did you choose

the ground yourself?'

A. I followed the instructions mostly. I choosed

a little of the ground myself.

Q. Did you select the place where to put the initial

stake'? A. Yes, sir.

Q. Nothing had been said to you by Mr. Cook or

by 'Captain Barnette as to where the initial stake of

the claim was put ?

A. Well, I cannot remember whether Mr. Cook
said anything about where to set it or not.

Q. When Mr. Cook told you to locate or stake this

claim, did he tell you what ground he wanted to

stake?

A. Yes, he did tell me what ground we had in-

tended to tal^e in."

Mr. McGINN".—Now, on page 284: '^Q. You
said you received a deed of your one-third interest

signed by Mr. Barnette. When was that deed

given *? * * *

A. When was the deed delivered?

Q. Delivered to you; yes.

A. I don't remember the date it was delivered.

Q. Can you tell us about ?

A. I think it was some time in September or Au-

gust, 1905; that is my impression, I don't know.

Q. That was a full one-third interest? * * *

Have you got that deed with you ?

A. No, sir, I have not.

Q. Where is it?
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A. I don't know whether it is in the vault or not."

(p. 287) ''Q. You said in August or -September,

1905, that that agTeement was entered into, that that

deed was given to you?" The witness doesn't

answer that.

''Q. You are quite positive between those two

months, are you? A. No, sir; I am not.

Q. Can you be positive within a certain date, if

it is not within those two months ?

A. Within a certain date?

Q. Yes. Can you give us any other date. Can

you be positive between August, 1905, and January,

1906, for instance? * * *

A. No, I couldn't be positive."

By Mr. JENNINGS.—I mil now offer the testi-

mony of E. T. Barnette taken in the same case, and

under the same circumstances as the testimony of

J. C. Ridenour which I have just read.

Mr. McGINN.

—

Tg which Ave object on the

same grounds assigned to the testimony of J. C.

Ridenour.

Objection overruled. Exception. I don't suppose

there will be any need of repeating the specific ob-

jection?

The COURT.—No; it may go to all of this testi-

mony, and the objection will be overruled, and ex-

ception allowed.

Mr. JENNINGS.—(Reading from printed record,

p. 333.)

(Plaintiffs' Extract from Testimony of Barnette

in #278 D. C. A. being #1510 C. C. A.)
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No. 1510, U. S. C. C. A. (Read by Mr. Jen-

nings).]

"Direct Examination.

(By Mr. McGINN.)

Q. What is your name? A. E. T. Barnette.

Q. You reside in the Fairbanks Recording Dis-

trict? A. I do.

Q. How long have you resided here?

A. Since 1901.

Q. Are you acquainted with Arabella R. Arm-

strong? A. Arabella Armstrong; yes, sir.

Q. How long have you known her?

A. About four years.

Q. I will ask you if you ever received a power of

attorney from her? A. Yes, sir.

Q. I will ask you to examine this power of attor-

ney marked Plaintiffs' Exhibit 3, and state whether

or not that is the power of attorney that you re-

ceived. A. (After examining same.) It is."

Mr. JENNINOS.—Now, that isn't introduced yet.

Mr. McGIN'N.—^^Now, I think we might as well

get those exhibits; have you got the exhibits intro-

duced in that case, Mr. Clerk?

Mr. JENMNGiS.—^Tlhey are all printed in the

record * * * i / submit that this part of Mr.

Barnette's testimony, the exhibits are just as much

a part of his testimony as the oral part.

The COURT.—I think so, Mr. McGinn; when you

get to your case if you wish the original exhibits you

may offer them.
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Mr. JENNINGS.— * * * They are set forth

here in this bill of exceptions. **A. (After examin-

ing it.) It is." Now, Plaintiffs' Exhibit No. 3 as

referred to there is found on page 307 of the printed

Record, and reads as follows:

[Plaintiffs' Exhibit No. 3 in Case No. 1510, U. S.

C. C. A.]

''KNOW ALL MEN BY THESE PRESENTS:
That I, Arabella R. Armstrong, of the City of Akron,

Connty of Summit and State of Ohio, do hereby con-

stitute and appoint E. T. Barnette, of Dawson City,

Alaska, my attorney, for me and in my name to lo-

cate, enter and take up mining claims and other land

in Alaska, and to do all that is necessary to be done

to acquire the right and title to any mining claims

or land in Alaska, and also to sell and dispose of any

sudh mining claims or land that may be so taken up,

entered, or located, and to execute and deliver all

necessary deeds of conveyance or other papers

nieces'sary to convey my right or title to the same,

upon such terms' as he shall think fit. Hereby rati-

fying and confirming all that my said attorney shall

do in the premises, the same as if I were personally

present and did the same.

IN WITNESS WHEREOF I have hereunto set

my hand and seal, this 7th day of July, A. D. 1900, at

Akron, Summit County, Ohio.

ARABELLA R. ARMiSTRONG. [Seal]

Witness: J. A. BRADLEY,
A. T. ARMSTRONG.

Duly acknowledged, certified and stamped.
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[Endorsed] : No. 278. In the District Court, Ter-

ritory of Alaska, Third Division. Cook et al. vs.

Klonos et al. Plaintiffs' Exhibit No. 3. Filed in

the District Court, Territory of Alaska, 3rd Division.

Apr. 26, 1907. E. J. Stier, Clerk. By E. A. Hen-

derson, Deputy."

A. (After examining the same.) It is.

Q. I ^\i\\ ask you if you ever executed on behalf

of Arabella Ai-mstrong a deed to J. C. Ridenour and

Henry Cook? (Handing witness Plaintiffs' Exhibit

No. 9.) A. Yes, sir.

Q. How did you sign her name to that deed?

A. As agent."

Mr. JENNINGS.—I don't see where that is intro-

duced—O, yes. It is Plaintiffs' Exhibit No. 9. Now,

Plaintiffs' Exhibit No. 9 is foimd on page 324 (of the

printed record) and reads as follows

:

[Plaintiffs' Exhibit No. 9 in Case No. 1510, U. S.

C. C. A.]

THIS INDENTURE Made and entered into this

30th day of April, A. D., 1906, by and between A. T.

Armstrong, W. R. Sumner, Y. L. Ne^i:on, M. E. Arm-

strong, L. T. Selkirk and A. R. Armstrong, parties of

the first part by and through E. T. Barnett, their at-

torney in fact, and Henry Cook and J. C. Ridenour,

the parties of the second part,

WITNESSETH : That the said parties of the first

part, for and in consideration of the work and labor

done and performed by the said parties of the second

part in sinking certain holes and shafts and running
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drifts upon the property hereinafter described, and

the sum of one dollar to them in hand j^aid by the

parties of the second part, the receipt whereof is

hereby acknowledged, do hereby by these presents,

grant, bargain, sell and convey unto the said parties

of the second part, their heirs and assigns, an undi-

vided one-twelfth (1/12) interest in and to that cer-

tain association placer mining claim situated on the

right limit of Dome Creek in the Fairbanks Record-

ing District, Territory of Alaska, and more particu-

larly described as follows, to wit

:

THE DOME G^ROUP, The initial stake of which

said claim is placed at the west side of said claim and

near the side line of creek claim number one (1) below

discovery on Dome Creek. Said ground adjoins

creek claims numbered one (1) two (2), three (3),

four (4) and five (5) below Discovery on said creek.

The location notice of which said Dome Group was

filed for record in the office of the recorder of the

Fairbanks Recording District, Territory of Alaska,

upon the 17th day of April, 1905, and is recorded in

Volume 5, page 458 of Location Notices, reference to

which is hereby made for a more particular descrip-

tion of the property herein conveyed.

TO HAVE AND TO HOLD unto the said parties

of the second part, their heirs and assigns forever,

together with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging, or in

anywise appertaining.

IN WITNESS WHEREOF the parties of the first
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part have hereunto set their hands and seals this the

day and vear hereinabove written.

A. T. ANDEESON (ARMSTRONG) [Seal]

W. R. SUMNER, [Seal]

y. L. NEWTON, [Seal]

M. E. ARMSTRONG, [Seal]

L. T. SLEKIRK, [Seal]

A. R. ARMSTRONG, [Seal]

By E. T. BARNETTE,
Their Attorney in Fact.

Signed, sealed and delivered in presence of

:

JOHN L. McGINN.
M. L. SULLIVAN.

Properly acknowledged, certified and stamped.

[Endorsed] : No. 278. In the District Court, Ter-

ritory of Alaska, Third Division. Cook et al. vs.

Klonos et al. Deed—A. T. Armstrong, W. R. Sum-

ner, Y. L. Ne^^-ton, M. E. Armstrong, L. T. Selkirk

and A. R. Armstrong, by E. T. Barnette, Their Attor-

ne}^ in Fact, to Henry Cook and J. C. Ridenour.

Plaintiffs' Exhibit No. 9. Filed in the District

Court, Territory of Alaska, 3rd Division. Apr. 26,

1907. E. J. Stier, Clerk. By E. A. Henderson, Dep-

uty."

(p. 334) "Q. How did you sign her name to that

deed ? A. As agent. * * *

Q. Is A. R. Armstrong the same person who is

called Arabella Armstrong in this power of attorney

marked Plaintiffs' Exhibit 3? A. Yes, sir.

Q. The same person? A. The same person.
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Q. Are you acquainted with Yuba L. Newton ?

A. I am.

Q. How long have you knowTi her ?

A. Ever since she has been born.

Q. Did you ever receive a power of attorney from

her? A. I did.

Q. When did you receive the power of attorney %

A. I think it was in 1900.

Q. I will ask you to examine Plaintiffs' Exhibit 4

and state whether or not that is the power of attorney

you received from her (handing it to witness).

A. It is.

Q. Did you execute a deed on her behalf to Henry

Cook and J. C. Ridenour ? A. I did.

Q. I will ask you to examine Plaintiffs' Exhibit 9

and state whether or not that is the deed.

A. (After examining Plaintiffs' Exhibit 9.) It

is."

Mr. JENNINGS.—Now, that power of attorney

No. 4 ; I see that Exhibit No. 4 is a power of attorney

from Yuba L. Newton to E. T. Barnette, found on

page 310 of the record.

Mr. McGinn.—Well, now, it is practically the

same as the other; you needn't read it to get it into

the record.

Mr. JENNINGS.—Well, if the Court please, I

think I will read it; I don't propose to read them all,

but there are two that are separate and the rest are

all joined in one.

Mr. McGINN.—No, they are all separate.
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Mr. JENNINGS.—Separate powers of attorney

from each?

Mr. McGinn.—Yes, sir.

^ilr. JENNINGS.—"Well, I guess that's right, gen-

tlemen ; it is the same date and the same acknowledge-

ment, or practically the same acknowledgement.

Mr. McGINN.—Yes, they are practically the same

;

they are properh^ acknowledged, you can see that

—

and witnessed. They may be considered introduced

as far as that's concerned, all of these exhibits; there

is no need of taking the time of the jury to read them.

The COURT.—Very well.

(p. 336) "A. (After examining Plaintiff's Ex-

hibit 9.) It is. * * *

By the COURT.—Q. You said you had known

Yuba L. Newton since she was born. That is indefin-

ite. We don't know when she was born.

A. I don't remember. She is about 27 years old,

I should judge. She is my sister's daughter.

(By Mr. McGINN.)

Q. Are you acquainted with Martha E. Arm-

strong? A. I am.

Q. How long have you been acquainted with her?

A. About 30-odd years.

Q. Did you ever receive a power of Monrye from

her? A. I did.

Q. When? A. In 1900.

Q. I will ask you to examine Plaintiffs' Exhibit 5

and state whether or not that is the power of attorney

you received from her ?

A. (After examination.) It is.
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Q. I will ask you now, whether or not, on lier he-

half, you ever executed a deed to Henry Cook and J.

C. Ridenour? A. Yes, sir.

Q. How did you sign her name to that deed?

A. 'M. E. Armstrong, hu E. T. Barnette, attorney

in fact.

'

Q. Plaintiffs' Exhibit 9 is that deed?

A. Yes, sir.

Q. Is Martha E. Armstrong related to j^ou in am^

way ? A. My sister.

Q. Are 3-ou acquainted with Lucia T. Selkirk?

A. I have met her.

Q. When did you meet her ?

A. About 8 years ago.

Q. Did you ever receive a power of attorney from

her? A. I did.

Q. When? A. 1900.

Q. Examine Plaintiffs' Exhibit 6 and state

whether or not that is the power of attorney that you

received from her.

A. (After examination of Plaintiffs' Exhibit 6.)

It is.

Q. Referring to Plaintiffs' Exhibit 6, state whether

or not you ever, on her behalf, executed a deed to

Henr}^ Cook and J. C. Ridenour. A. I did.

Q. Did you sign her name? (Witness examines

Plaintiffs' Exhibit 9.)

A. 'L. T. Selkirk, by E. T. Barnette, attorney in

fact.'

Q. By 'L. T. Selkirk' you meant Lucia T. Selkirk?

A. I did."



144 William Rooney et al. vs.

(Testimonj^ of E. T. Barnette.)

(Said Exhibit "6" same as exhibit 9 as to signa-

ture.)

(p. 339. ) " Q. Are you acquainted ^ith Wilbur H.

Sumner? A. I am.

Q. How long have you known him ?

A. About 28 years.

Q. Did you ever receive a power of attorney from

him? A. Yes, sir.

Q. What year? A. 1900.

Q. I ask you to examine Plaintiffs' Exhibit 7

and state whether or not that is the power of attorney

that you received at that time. A. It is.
'

'

(p. 340) "Q. Did you, on his behalf, ever execute

a deed in favor of J. C. Ridenour and Henry Cook?

A. I did.

Q. Plaintiffs' Exhibit 9 is the deed you executed on

his behalf ? A. Yes, sir.

Q. How did you sign the name of Wilbur H. Sum-

ner to that deed ?

A. I signed it here 'W. R. Sumner' but it should

have been 'W. H. Sumner.'

Q. Are you related to Wilbur H. Sumner in any

way ? A. He is my brother in law.

Q. You signed it W. H. Sumner, by you as attorney

in fact ? A. Yes, sir.

TheCOURT.—He signed it W.R.Sumner. * * *

A. Yes, sir, it is a mistake of mine ; it should have

been an 'H.'

Q. Are you acquainted with Allen T. Armstrong?

A. I am.

Q. Did you receive a power of attorney from him ?



E. T. Barnette et al. 145

(Testimony of E. T. Barnette.)

A. I did.

Q. What year? A. 1900.

Q. I will ask you to examine Plaintiffs' Exhibit 8

and state whether or not that is the power of attorney

that you received.

A. (After examination of document.) Yes, it is

the same." • i'-*;;
j

(p. 340) "Q. Did you, on his behalf, ever execute

a deed to J. C. Ridenour and Henry Cook?

A. I did.

Q. Eefer to Plaintiffs' Exhibit 9 and state whether

or not that is the deed.

A. (After examining Plaintiifs' Exhibit 9.) It is

the same.

Q. How did you sign his name to that instrument ?

A. A. T. Armstrong.

Q. By whom ?

A. By E. T. Barnette, attorney in fact.

Q. Did you execute it by virtue of this power of

attorney ? A. I did. * * *

Q. What relation, if any, is Allen T. Armstrong to

you? A. My brother in law.

Q. And Lucia Selkirk?

A. She is a relative of A. T. Armstrong. * * *

Q. You are still the agent of these persons are you,

Captain? A. I am."

Mr. JENNINGS.—Now, on page 343:

"Cross-examination by Mr. COUSBY.

Q. You were living in Dawson in the Yukon Terri-

tory when you procured these six powers of attorney

to be sent to you? A. Yes, sir, I was.



146 William Mooney et al. vs.

(Testimony of E. T, Barnette.)

Q. Had you any intention at that time of coming

down into the District of Alaska ?

A. Yes, sir, they were sent to me for that purpose.

Q, They were sent to you for the purpose of being

used in the District of Alaska ? A. Yes, sir,

Q. When did you leave Dawson for Alaska ?

A. I left Dawson, I think, it was in the fall of

1900. ^ * *

Q. How long has it been since you have seen Ara-

bella E. Armstrong?

A. About seven years, between 7 and 8 years.

Q. Since you have seen her? A. Yes, sir.

Q. Where was she living at the time ?

A. Akron, Ohio.

Q. Did you receive this power of attorne}^ wdiich

purports to be from her directly from her at that

time?

A. No, it was sent to my brother in law A. T. Arm-

strong," * * ^

(p. 345) "Q. Do you know where Arabella Arm-

strong was on the 24th of March, 190'5 ?

A. No, sir." * * *

(p. 346) "Q. Did you know whether Arabella R.

Armstrong was living on the 24th day of March,

1905 ? * * * A. Yes, sir.

Q. How do you know that ?

The COURT.—-You want to know whether she was

or was not ?

Mr. COUSBY.-^I ask him to state whether she

was living or dead.
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A, She was living tlien a^d is now to the best of my
knowledge.

Q. Have you got any knowledge on the subject at

all?

A. She was living when I left Seattle to come in

here. * * *

Q. How do you know she was ?

A. By talking with mj brother in law A. T. Arm-
strong.

Q. All you know about it is what A. T. Armstrong

your brother told you ? A. My brother in law.

By the COURT.^You say that is all you know

about it ?

A. Yes, sir, that is all I know about it. * * *

(p. 349) "Q. Whom did you authorise Cook and

Ridenour to stake this Dome Group Claim for in the

spring of 1905 ?

A. I gave them the names of the six powers of at-

torney that have been shown here.

Q. Was there any agreement at that time between

you and Cook and Ridenour as to the ownership of

the claim? A. There was an understanding.

Q. Where did that understanding take place?

A. At the Bank of the Fairbanks Banking Com-

pany.

Q. About what date was that ?

A. Some time in March.

Q, March of 1905? A, 1905.

Q. That was before this location was made ?

A. Yes, sir. * * *

Q, Was thei'e an understanding that anybody be-
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sides Cook and 'Eidenour should have an}' interest

in that Group?

A. The parties that I gave them the names of

would have an interest.

Q. Besides those parties and Cook and Eidenour,

who else were to have any interest in the Group ?

A. No one.

Q. Are you positive of that "i A.I am. * * *

Q. I will ask for the deposition of Captain Bar-

nette that. was filed in this case (to Clerk). (Clerk

hands deposition to Mr. Cousby, who hands it to Cap-

tain Barnette, the witness.) State whether that is

your signature. A. That is my signature.

Q. I will ask you if when your deposition was taken

on the 30th day of June, 1906, the following questions

were asked you and you made the following answers

(reading) : 'Q. Did you enter into any agreement

with McGinn & Sullivan with regard to giving them

any interest in this property on behalf of these plain-

tiffs?'"

Objected to as misleading, and repetition, and it

cannot be used for the purpose of impeachment be-

cause he states there that it was some time in the

month of April, that's the best of his recollection; he

said he didn't know but it was after the location was

made about the time suit was brought that the

arrangement was made with McGinn & Sullivan. Of

course he states prior to that there was absolutely no

arrangement. The question is: "Was it understood

or agreed at that time at your Bank that McGinn &
Sullivan were to have any interest in that group?"
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and the answer is "No, sir." Then he introduces the

deposition and asks (repeating question objected to).

" 'A. Yes, sir.' " * * *

" 'Q. About what time was that agreement made

and w^hat were the terms of it ? * * *

A. It was about the time that I made arrangements

with Cook and Ridenour to sink those two holes.

Q. What was that agreement that w^as made with

them ?

A. McGinn & Sullivan were to get a one-third in-

terest in the group.

Q. What for?

A. For looking after the litigation and protecting

the property.' State w^hether you made those an-

swers to those questions at that time. A. I did.

Q. I will ask you to state whether you also made

the following answ^ers to the following questions at

that time: (Reads from said deposition:) 'Q. You

put a boiler on the Dome Group Claim early in April ?

A. I don't remember just when it was that they

went out there to go to work. I bought them a boiler

and an outfit.

Q. You sent it out to be worked on the Dome Group

Claim? A. Yes, sir.

Q. What interest were you to get for doing that ?

A. I was figuring on a half interest from the people

I represented.

Q. Did you have any agreement with any of them

to that effect?

A. I think I explained that agreement to you be-

fore.
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Q. State whether you have had any agreement to

that effect?

(Objections.)

A. The only agreemient was the letter that I wrote

to my brother in law and 1 told you two or three

times what that was.

Q. So you considered it understood when you sent

out the boiler in April, 1905, that you were to get

half of the interests of A. T. Annstrong, W. H.

Sunmer, Y. L. ]Srewi:on, M. E. Armstrong, L. T.

Selkirk, L. T. Annstrong? (A. R.)

A. TVhen I received the powers of attorney I sup-

posed they took it for granted, according to the letter

I wrote my brother in law, that I was to have a half

interest from them.

Q. I ask that the question be answered.

A. I certainly did expect a half interest in their

interests.

Q. It was the only compensation which you were to

get for sending the boiler out? A. Yes.' I will

ask you to state whether you madfe those answers to

those questions at that time?

A. 1 did.

Q. What interest, if any, do you own or claim to

own in the Dome Group at the present time ?

A. Only just the same as when that deposition

was taken.

Q. You claim to own at the jDresent time an un-

divided one-half of the interests of A. T. Armstrong,

W. H. Sumner, Y. L. Newton, M. E. Armstrong,

L. T. Selkirk and A. R. Armstrong?
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A. I expect to get a half interest.

Q. And do you claim to own a half interest in

their interests?

A. No, I don't claim it, but I expect it.

Q. What do you mean when you say that you

don't claim if?

A. I sent for the powers of attorney and told them

I would stake for them and would expect a half in-

terest, but I never had any agreement with them.

_Q. You had an understanding to that effect?

A. No, sir, I have never had any understanding to

that effect.

Q. Didn't you testify on the taking of your depo-

sition that you had an understanding to that effect?

A. Only what was in the letter that I wrote to my
brother in law.

Q. And you were figuring at that time on a half

interest from the people you represented ?

A. I expected to get a half interest fromi them.

Q. You do expect to? A. Yes, sir.

Q. And you did expect to at that time ?

A. At the time I gave the names to Mr. Cook and

Mr. Eidenour I expected that if they staked for them

I would get a half interest from them according to

the letter I wrote to my brother in law, I had no

agreement with them.

Q. And you always have expected ever since this

letter was written by you after you received the

powers of attorney ? A. Yes, I do now.

Q. At the time you received those powers of at-

torney or at the time you sent for them jow stated
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in the letter that you expected to have a half inter-

est for yourself in any interests acquired under the

poTvers of attorney?

A. I said that I would stake for them and any

properties that were acquired I would expect a half

interest for looking after them, staking, &c.

Q. And in response to that communication you

received the powers of attorney?

A. I received the powers of attorney.

Q. And there never has been any different ar-

rangement or understanding between you and those

six people mentioned than the one that you were to

have a half of their interest ?

A. I never had any that I was to have half of their

interests.

Q. You never had that understanding?

A. No, sir.

Q. I will ask you if you didn't make the following

answers to the following questions at the time your

dei30sition was taken in July, 1906, page 2 (reads) :

'Is there any understanding or agreement of any

kind between you and any persons whomsoever to

the effect that you are to have any estate, right,

title or interest whatever in the Dome Group Claim

situate on the right limit of Dome Creek below

discovery in the Fairbanks Mining District, or any

part or portion of it ? A. Yes, sir. ' Did you make

that answer to that question at that time ?

A. I expect I did.

Q. (By Mr. COUSBY who continues reading:)

'Just state in substance what that understanding or

agreement is.
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A. There is no understanding. The only thing

is I wrote to my brother in law for his power of

attorney and some of my folks.' State whether

you made that answer to that question at that time.

A. I think I did.

Q. And do you now deny that there was ever any

understanding?"
,

Mr. JENNINGS.—That don't seem to be an-

swered.

Mr. McGinn.—I think what occurred there

should be read.

Mr. JENNINGS.—All right. '^And do you now

deny that there was ever djw understanding ?

Mr. McGinn.—^We object to that; the witness

hasn't denied that. He has answered the same thing

three or four times.

The COUBT.—I think the objection is well taken.

Mr. COUSBY.—I take an exception.

Mr. STEVENS and Mr. de JOUENEL.—We
take an exception.

By Mr. COUSBY.—I will ask you to state

whether at that time you also made the following

answers to the following questions, page 4 (reads) :

" 'Q. Was there any understanding or agreement

between you and any other person either at that time

or at any subsequent time that you were to have any

interest in any mining claims or locations which

you located or caused to be located for any of those

persons under any of those powers of attorney ?

A. Yes, sir, at the time I wrote my brother in

law this letter I stated that if opportunity c^me up
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I would stake ground for them as their agent and

would expect half for staking.' State whether jo\x

made that answer to that question at that time ?

A. Yes, sir; that was the only agreement that

there is between us.

Q. State whether you ever advised or informed

either A. T. Armstrong, W. H. Siunner, Y. L. New-

ton, L. T. Selkirk, M. E. Armstix)ng or A. R. Arm-

strong that the Dome Group location had been made

by you as their agent and tliat they Were locators or

had any interest in that location.

A. Last winter when I was back East I ad-

vised and talked the matter over with W. H. Sumner,

Y. L. Newton, and A. T. Armstrong and M. E. Arm-
strong; with L. T. Selkirk and A. R. Arm'strong I

did not.

Q. tJpon what date in the winter did you advise

those three pei-sons that you had located this claim?

A. Four persons. It was some time in October

that I had the conversation with W. H. Sumner and
Y. L. Newton. * * *

Q. I will ask you to state, Mr. Barnette, whether

these six powers of attorney marked from 3 to 8 in

this case are the same powers of attorney which j^ou

referred to at the time your deposition was taken

last June ? A. They are the same.

(p. 366) "Q. Are all of the six persons repre-

sented by you by these powers of attorney related

to you either by consanguinity or affinity ?

A. W. H. Sumner is my brother in law, Y. L.

Newton is my niece, A. T. Armstrong is my brother
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in law, M. E. AiTnstrong is my sister, they are the

only ones that are related to me.

Q. Then, the other two are not related to you ?

A. A. R. Amistrong is the sister of A. T. Arm-
strong.

Q. She would be a sister in law by marriage ?

A. I give it up,

Q. She is the sister in law of your brother in law ?

A. Yies. * * *

Q. Who has furnished the money for the develop-

ment of this Dome Group so far as it has been de-

veloped in the interests of J. C. EidenoUr and his

associates ? A. 1 have furnished most of it.

Q. Who else besides yourself has furnished any of

the money ?

A. No one that I know of. Possibly Cook and

Ridenour use some of their nioney ; I don't know.

Q. If they have furnished any mottey it would be a

very small portion ? . A. Yes, sir.

Q. Of the total/, wouldn't it? A. Yes, sir.

Q. Then, you have furnished substantially all the

money ? A. Yes, sil\

Q. That has been put in the ground ? A. Yes.

The COURT.—Do you desire to read any portion

of the testimony of Captain Barnette^ Mr. McGinn 1

Mr. McGinn.---Yes, I desire to read some portions

of it.

Mr. McGinn.—Now, at the bottom of page 334.

(Reading from printed record in #1510 C. C. A.:)
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"By the COURT.—How did you sign her name,

not how you executed it, but how did you sign her

name to the deed ? * * *

A. A. R. Armstrong, by E. T. Barnette, attorney

in fact."

(p. 311) "Q. And J. 0. Ridenour and Henry

Cook, to whom you executed this deed, are some of the

plaintiffs in this case, are the}^? A. They are.

Q. How long have you known Mr. Cook ?

A. Since the spring of 1905.

Q. How long have you known J. C. Ridenour?

A. I met him at the same time. No, I think I met

him a few days later.

Q. Did 3^ou ever at any time, on behalf of the per-

sons whose names I have just stated to you and Avhose

names are included within the powers of attorney

that we have just specified, authorised them to stake

property for those persons'? A. Yes, sir, I did.

Q. About what time was that ?

A. That was in the spring of 1905.

Q. You are still the agent of these persons are you.

Captain? A. I am. * * *

Q. How long have you been agent for these people

by ^urtue of these powers of attorney?

A. Since I received them, I suppose. * * *

The COURT.—What do you mean by that? Do
you mean that the powers of attorney have never been

revoked? (To Mr. McGinn.)

A. (By WITNESS.) Never been revoked, no. I
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didn't know but what by answering that, that I would

have to stake before becoming their agent; stake

ground for them before becoming their agent.

The COUET.—The powers of attorney never have

been revoked?

A. They never have.

Q. You were acting as their agent in the years

1905 and 1906 ? A. Yes, sir.

Q. Under and b}^ virtue of the powers of attorney

that have been shown you? A. I have. * * *

Q. Did you ever hear directly from Arabella R.

Armstrong since you have been in the Dawson or

Yukon country ? A. Yes, sir."

(p. 349.) "Q. Whom did you authorise Cook and

Eidenour to stake this Dome Group Claim for in the

spring of 1905 ?

A. I gave them the names of the six powers of at-

torney that have been shown here."

(p. 350) "Q'. Was there an understanding that

anybody besides Cook and Eidenour should have any

interest in that group ?

A. The parties that I gave them the names of

would have an interest.

Q. Besides those parties and Cook and Eidenour,

who else were to have any interest in the group ?

A. No one.

Q. Are you positive of that? A. I am.

Q. Was it understood or agreed at that time at

your bank that McGinn & Sullivan were to have any

interest in that group? A. No, sir."

(p. 352) "Q. What was the agreement that was
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made with them ?

A. McGinn & Sullivan were to get a one-tMrd in-

terest in the group.

Q. What for?

A. Fro looking after the litigation and protecting

the property."

''Q. Did you advise them at that time that a suit

had been brought in their names to recover any inter-

est in this claim ?

A. I told them the ground was in litigation."

Now, at the bottom of page 361: "Q. I believe

you stated on your direct examination that the plain-

tiff Ne^ion you saw and had a personal interview

with last ^^dnter ? A. Last October.

. Q. What is the first name of Newton ? A. Y. L.

Q. That is a man ? A. No, sir.

Q. That is a woman ? A. Yes, sir.

Q. Did you acquire any part of her interest in this

property! A. No, sir.

Q. Did you acquire any part of her interest in this

property ? A. No, sir, * * *

Q. Did you see M. E. Armstrong last winter, or

while you were out ?

A. No, I saw her this spring just before I came in.

Q, Where f A. Gold Bar, Washington.

Q. Did you acquire any of her interest in this prop-

erty?" No answer.

(p. 363) '-You saw A. T. Armstrong, did you?

A. Yes, sir.

Q. When was the last time you saw A, T. Arm-
strong? A. Just before I came in here.
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Q. Where does h,e live ?

A. At Gold Bar, Washington. * * *

Q. Have you ever acquired by deed or otherwise

any interest in what is known as the Dome Group of

the plaintiff A. T. Armstrong?

A. No, sir. * * *

Q. You saw W. H. Sumner? A. Yfes, sir.

Q. Since the institution of this suit?

A. Yes, sir.

Q. Do you know W. E. Sumner? A. No, sir.

Q. Have you had any power of attorney from W.
R. Sumner?

A. No, sir. I don't know any such persons.

Q. But you do know W. H. Sumner ?

A. Yes, sir. * * *

Q. Did 3'ou ever acquire any of his interest or his

claim of interest in this property? A. No, sir.

Q. Where does he live ? A. Medina, Ohio.

Q. When did you see him last ? A. In October.

Q. Last October? A. Yes, sir."

Mr. McGinn.—That's all.

Plaintiffs rest.

[Recital Re Motion for Instructed Verdict and for

Nonsuit.]

Defendants then made motion for instructed ver-

dicts and for nonsuit, which motions were by the

Court overru?^^. Defendants except.
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[Testimony of J. C. Ridenour, Defendant, in His

Own Behalf, and on Behalf of Codefendants.]

J. C. EIDEXOUE, one of the defendants, being

called in his own behalf and on behalf of his codefend-

ants, and being thereto first duly sworn, testified as

follows, on

Direct Examination.

Bj^ Mr. McGinn.—What is your name ?

A. J. C. Eidenour.

Q. What is your occupation ? A. Miner.

Q. How long have you resided in Alaska ?

A. Nine years.

Q. What state did you come from ? A. Kansas.

Q. What have you been engaged in doing since

being in Alaska ? A. Mining.

Q. When did you come to the Fairbanks Eecording

District of Alaska ?

A. I came to Fairbanks Eecording District of

Alaska, in the spring of 1904; I was here once be-

fore.

Q. What creeks were jou on during that year ?

A. Goldstream.

Q. Where on Goldstream? A. No. 5.

Q. Are you acquainted with Dome Creek, in this

recording district? A. I am.

Q. When did you first go there ?

A. January, 1905.

Q. How long did you continue to stay there subse-

quent to that time ?
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A. I was there about three days that trip, three con-

secutive days.

Q. Then, when did j^ou next return there ?

A. About the fore part of February, I think.

Q. How long did you stay there then %

A. A couple of weeks.

Q. Where were you at that time, on Dome Creek ?

A. Two Above.

Q. AYhat were you doing ? A. Prospecting.

Q. Then, when did you return to Dome, if at all ?

A. I think I was on Dome for one trip some time

the fore part of March.

Q. Fore part of March? A. Yes.

Q. Then, when were you next there ?

A. The 22d of March.

Q. Are you acquainted with Henry Cook ?

A. I am.

Q. When did you get acquainted with him?

A. I got acquainted with him to know who he was

in February, 1905.

Q. 190o?

A. To know his name—I had met him before.

Q. You met him there where ?

A. I had met him before.

Q. Where did you meet him %

A. I met him once on Fish Creek, and he had

worked on the telephone line the same time I did but

I didn't know him, in 1904.

Q. You both worked for the Telephone Company ?

A. Yes, sir.

Q. Did you see Henry Cook in 1905, in February
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or March? A. Yes.

Q. Where did you see him ?

! A. Well, he was working on No. 3 Above Dome, the

same time I was on Two.

Q. What was he doing there? A. Prospecting.

Q. Do you know the property situate on Dome
Creek known as the Dome G-roupl A. I do.

Q. Did you ever have anything to do with that

property ? A. I did—I located it.

Q. Just state what you did, Mr. Ridenour,

A. The 2i3d of March I put out an initial stake.

Q. Where ''out" where did you put it?

A. Opposite the lower end of Creek Claim No. 1

below, Dome Creek.

Q. Below what on Dome Creek?

A. Discovery.

Q, Discovery is a well-known claim on Dome
Creek, is it ?

A. Discovery was a fairly well-known claim at that

time.

Q. And No. 1 below ? A. The same.

Q. You placed you stake you say, near the lower

end of No. 1 below, Creek 'Claim ?

A. Yes, sir, right limit.

Q. How does Dome Creek run?

A. Dome Creek runs in a northerly direction, a

little to the west.

Q. And to the right would be the east side and to

the left the west side ? A. Yes, sir.

Q. And you placed it on the east side near Creek

Claim No. 1 ? A. Yes, sir.
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Witness Ridenoiir then testified that on the 23d and

24th of March, 1905, he staked the Dome Group Asso-

ciation Claim, that being the claim described in the

first affirmative defence of the answer, by putting out

twenty-six (26) stakes and well blazing the lines be-

tween hatween said stakes, posting notices, and other-

wise marking the limits of the said association claun

on the ground so that the boundaries thereof could be

readily traced.

Q. Did you post a notice, Mr. Ridenour ?

A. I did.

Q. When did you do that %

A. I posted the final notice March 24th.

Q. Where did you post it ?

A. On my initial stake, opposite the lower end of

One.

Q. And how did you post it—w^hat kind of a notice,

was it? A. It w^as a printed notice.

Q. What do you mean by a printed notice *?

A. A notice probably printed on a typewriter.

Q. You mean a typewritten notice %

A. Typewritten notice, yes.

Q. And w^ho had—how many names were upon the

notice, was it signed up ?

A. Well, the notice came to me in blank form, and

I filled out the notice and nailed it into the bottom I

think of a candle box, and nailed it on the stake.

Q. Well, I '11 ask you whether this notice of location

is similar to the notice, or something similar, to the

notice that you posted there at that time ?

A. (Examining paper received from counsel.)
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Yes, sir, this is similar.

Q. You placed a notice similar to this

—

A. Upon the initial stake.

Q. Upon the initial stake ; and you say you tacked

it to the bottom of a candle box ?

A. Yes, on the inside of the box with the top off.

Q. And what did you do with the box?

A. Nailed it onto the stake.

Q. I'll ask you to state whether it is still standing

there.

A. The last time I saw it it was still there.

Q. When was that •?

A. That would be some time the summer of 1908 ; it

was covered up with tailings at that time—being cov-

ered up.

Q. It was being covered up at that time—was it

there in September, 1905 f A. It was.

Q. How near was that—was there a cabin there

near that initial stake ?

A. Yes, about a hundred feet, I think; something

like that.

Q. A hundred feet. I'll ask you to state whether

there was a shaft afterwards sunk in the vicinity of

this initial stake. A. There was.

Q. How close to it ?

A. About 75 feet, I think, uphill.

Q. Who sank that shaft?

A. I sank it, and Mr. Cook, with the assistance of

—

Q. Now, where did the trail run along there with

reference to this initial stake and with reference to

the shaft that was sunk there in 1905—where did the
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trail run, how close to it?

A. The trail would be uphill about 300 feet, I

should judge, from this shaft, and more—probably

400 feet and better feet from the stake.

Q. That is a trail that run there at the time %

A. During this summer of 1905.

Q. Of 1905. We desire now to introduce this

notice of location, a certified coj)y of it.

Mr. McGinn.—(Eeading said notice in evidence :)

[Defendants' Exhibit *'B"—Notice of Placer Loca-

tion by Henry Cook et al., Dated March 24,

1905.]

^'8679.

NOTICE OF PLACER LOCATION.
NOTICE IS HEREBY GIVEN That we, Henry

Cook, J. C. Ridenour, A. T. Armstrong, W. H. Sum-

ner, Y. L. Newton, M. E. Armstrong, L. T. Selkirk

and A. R. Armstrong, citizens of the United States,

hereby claim IGO acres of mineral ground for placer

mining purposes. Said ground being situate on the

right limit of Dome Creek, and adjoining creek claims

No. 1, 2, 3, 4 and 5, below discovery on said Creek.

Said property being more particularly marked upon

the ground as follows

:

Commencing at this initial stake where a copy of

this notice is posted, thence 660 feet in a Northwest-

erly direction to a stake placed firmly in the ground

and marked Stake No. 1 ; thence 660 feet in a north-

westerly direction to Stake No. 2 ; thence 660 feet in

a northwesterly direction to Stake No. 3 ; thence 660

feet in a northerly direction to Stake No. 4; thence
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660 feet in a northerly direction to Stake No. 5;

thence 660 feet in a northerly direction to Stake No.

6; thence 660 feet in a northwesterly direction to

Stake No. 7 ; thence 660 feet in a northwesterly direc-

tion to Stake No. 8 ; thence 330 feet in a northeasterly

direction to Stake No. 9 ; thence 660 feet in a nortli-

easterly direction to Stake No. 10 ; thence 660 feet in

a southeasterly direction to Stake No. 11 ; thence 660

feet in a southeasterly direction to Stake No. 12;

thence 660 feet in a southwesterly direction to Stake

No. 13; thence 660 feet in a southerly direction to

Stake No. 14; thence 660 feet in a southeasterly di-

rection to Stake No. 15 ; thence 660 feet in a south-

easterly direction to Stake No. 16; thence 660 feet

in an easterly direction to Stake No. 17; thence 660

feet in a southeasterly direction to Stake No. 18;

thence 660 feet in a southeasterly direction to Stake

No. 19; thence 660 feet in a southeasterly direction

to Stake No. 20 ; thence 660 feet in a southeasterly di-

rection to Stake No. 21 ; thence 660 feet in a south-

easterly direction to Stake No. 22 ; thence 660 feet in

a southwesterly direction to Stake No. 23; thence

660 feet in a southwesterly direction to Stake No. 24

;

thence 660 feet in a northwesterly direction to Stake

No. 25; thence 660 feet in a northwesterly direction

to the initial stake, or place of beginning.

This claim shall be known as the Dome Group, and

the initial stake is placed at the west side of said

claim and near the side line of Creek Claim No. 1

below Discovery on Dome Creek ; the property above

described being located in the Fairbanks Recording

District, District of Alaska.

The date of this location is March 24, A. D. 1905,
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and it is the intention of the undersigned to hold and

work the property above described in compliance of

the laws of the United States, and the local rules, cus-

toms and regulations of miners.

HENRY COOK.
J. C. RIDENOUR.
A. T. ARMSTRONG.
W. H. SUMNER.
Y. L. NEAVTON.
M. E. ARMSTRONG.
L. T. SELKIRK.
A. R. ARMSTRONG.

Filed for record April 17, 1905, at 35 min. past 11

A. M.

E. M. CARR,
Commissioner and ex-offieio Recorder.

By Henry T. Ray,

Deputy."

And then the certificate of Arthur Frame, Com-

missioner, that this is a true and correct copy of the

record. We ask that this be marked Defendants'

Exhibit '^B." (So marked by Clerk.)

By the COURT.—It may be admitted.

(Adjournment until 2 P. M.)

Mr. Ridenour, upon what date did you complete

marking the boundaries of the Dome Group ?

A. What date did I complete marking it?

Q. The Dome association, yes, sir %

A. The 24th of March.

Q. What year? A. 1905.

Q. Who assisted you, if anybody, in the staking of

that claim ?
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• A. No one gave me any assistance in staking the

claim.

Q. "Where was Mr. .Cook at the time ?

A. He was here in Fairbanks.

Q. Do j'ou know why?

A. He had slipped on eht ice on Fox Creek and

hurt himself in moving over, and he wasn't able to

work.

Q. Well, after the staking of the boundaries there,

what did you then proceed to do 1

A. I proceeded to sink a shaft to bedrock.

Q. Where did you proceed to sink a shaft—on what

part of the Dome Group ?

A. Opposite the lower end of One, creek claim,

about 150 feet from the west side Jine.

Q. And about how many feet from your initial

stake ?

A. It would be close to a hundred and fifty feet.

Q. State whether or not that hole that you sunk

to bedrock there was within the boundaries of the

Dome Group association. A. It was.

Q. Who assisted 3^ou, if anybody, in the sinking of

that hole ?

A. Peter Morris (oi;i) helped me—I think helped

me about a week.

Q. Morris, or Morrison ?

A. Well, I guess it's Morrison; and then Henry
Cook followed out.

Q. Then Henry Cook relieved him ? A. Yes.

Q. When did you get to gravel in that shaft ?

A. About sometime in the fore part of April.
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Q. When did you first, if ever, make a discovery of

gold in that shaft ?

A. About the 15th of April.

Q. Did 3^ou pan yourself? A. I did.

Q. What material did you pan? A. Gravel.

Q. What did you find in the pan?

A. I found a little gold.

Q. How many pans did you pan at that time ?

A. I don't recollect the number of pans—two or

more.

Q. Well, after you discovered gold there about the

15th day of April, 1905, what did you then do ?

A. Continued work until we reached bedrock:

Q. I'll ask you whether or not Henry Cook con-

tinued there on the claim all the time after the 15th

of April? A. He did.

Q. Do you know whether he came to Fairbanks

or not about that time?

A. Yes, he did come into town; I think he was gone

about two days.

Q. Do you know when this notice of location was

recorded ?

A. I think about the seventeenth of April.

Q. 17th of April? Do you know who delivered

it to the recorder here ?

A. I suppose Cook did—I don't know.

Q. Do you know whether or not he was in town

here at the time ?

A. Yes, I prepared a notice and sent in with him.

Q. When did you prepare that notice?

A. Why, I think I prepared a copy at the same
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time I staked.

Q. Then Cook returned out there did he?

A. Yes, he returned.

Q. And 3^ou continued sinking on that shaft until

what time?

A. Close to the 20th of Ma}^, when we reached bed-

rock.

Q. You reached bedrock at that time; when you

reached bedrock, what did you find?

A. We found ordinary creek wash and a little gold

scattered through.

Q. Then, what did you do, Mr. Ridenour?

A. We came to towni for supplies; I think we was

away a matter of about a week, and then come back

to the ground and done about five or six days more

work in drifting in that hole.

Q. Now, when you were in town at that time, you

may state whether you made any arrangements in

regard to putting down any other shafts upon that

property.

A. We did make arrangements for further work.

Q. State what those arrangements w^ere.

A. We were to sink some more holes and do drift-

ing during the wdnter, whatever w^ork w^e was able

to do during the wdnter—through that summer and

winter.

Q. What w^ere you to receive for that ?

A. We were to receive an extra interest in the

ground.

Q. Who do 3^ou mean by "we"?

A. Henry Cook and myself.
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Q. How much were yow to receive ?

A. A. one-twelftli each.

Q. Who did you make that agreement with ?

A. Barnette.

Q. Who was he representing at that time ?

A. He was representing; the other locators in the

ground, Sumner, Selkirk, Newton and the Arm-

strongs.

Q. About when was that agreement entered into

with reference to the time you reached bedrock in

that first hole ? A. How?
Q. When was that agreement entered into with

reference to the time you reached bedrock in that

first hole ?

A. Why after—afterwards, at the time we were in

town here.

Q. About how many days after you reached bed-

rock, as near as you can tell ?

A. O, between five and seven days; something of

that kind.

Q. Then, when you returned what did you do, Mr.

Ridenour?

A. We worked I think about five days in the fii^st

shaft on One, and then proceeded down to Four

and proceeded to sink a shaft there.

Q. That is, upon what portion of the Dome Group ?

A. The portion opposite No. 4 Creek claim.

Q. You know the property that is in controversy

in this action, known as No. 3 first tier, right limit?

A. Yes, sir.

Q. Where was that shaft with reference to the
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lower end line of that claim as claimed by the plain-

tiffs in this action?

A. About 20 feet from the lower line—close to that,

between ten and twenty feet.

Q. A^Hien did you and Cook start in to sink that

shaft?

A. I think it was the tenth daj^ of June, 1905.

Q. And when did you reach bedrock in that shaft?

A. Between I think, between the ^th of July and

the first of August—siomewhere in that time.

Q. Of 1905? A. 1905, yes, sir.

Q. I'll ask you to state whether you found any

gold in that shaft. A. We did.

Q. Of what value?

A. We had pans running from two to twenty cents

to the pan.

Q. Well, after you reached bedrock in that shaft

somewhere about the first of August, 1905, what did

3^ou do further in that shaft, if an}d:hing?

A. We didn't do anything further in that shaft

until, I think, the latter part of October or the first

of November; then we put in a drift of about fifty

feet.

Q. About what time was it you started to drift?

A. Why, it was somewhere around the latter part

of October or first of November—somewhere in there.

Q. And how much drifting did you do ?

A. Fifty feet.

Q. Fifty feet—then, what did you do ?

A. We sank a shaft on the portion of the Dome

Group opposite Five below.
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Q. When did you start to sink that shaft?

A. Some time in the month of December, 1905.

Q. When did 3^ou complete it *?

A. We completed it, I think, in March—it and the

drifting that went with it—just what time the shaft

reached bedrock, I couldn't say.

Q. Did you do any drifting in that?

A. Yes, sir.

Q. What if anything did you find in that shaft"?

A. We didn't find anything to speak of.

Q. Find any gold ? A. We found fine gold, yes.

Q. The gold that was found in the second shaft

that you sunk was paydirt ?

A. We considered it paydirt at the time, and I be-

lieve the drift got out of it some.

Q. I'll ask you to state, Mr. Ridenour, whether

from the location of this property on Dome Creek,

and the colors you found in this first shaft on or about

the 15th day of Apri^., 1905, you felt justified, as an

ordinarily prudent man, not necessarily a skilled

miner, in doing further work and labor upon the

property—on the Dome Group association claim, with

th€ reasonable expectation of developing a paying

property ? A. We did.

Q. Did you ever receive any deed for this additional

one-twelfth interest that you testified about?

A. Yes, sir.

Q. I'll ask you to refer to Plaintiffs' Exhibit No.

9, so marked in this transcript (in #1510 C. C. A.

record) of Cook et al. vs. Klouos, and which was read

in evidence to the jury yesterday, and state whether



174 William Booney et al. vs.

(Testimony of J. C. Eidenour.)

that 's the deed that you received for that work ?

A. (After examining said paper.) Yes, sir.

Q. (After reading in evidence said Exhibit No. 9

at p. 324 of said printed record, and offered in evi-

dence by plaintiffs herein at p. 588 of this transcript.

Now, that name is signed there "A. T. Anderson,"

—

it should be A. T. Armstrong.

The COURT.—It may be considered corrected in

the record.

Mr. McGINN.—And then, the acknowledgement

before the notary public. I'll ask jow to state

whether or not that is the time 3^ou received the deed,

the date it bears? A. Yes, sir, that's the time.

Q. Now, Mr. Ridenour, before you went out there

to stake this property, was there any understanding

as to what interest you and Mr. Cook were to have in

the property? A. Before we went out to stake it?

Q. Yes, sir.

A. Yes, we had an understanding as to our pro-

portion.

Q. What were you to receive ?

A. A one-eighth interest each.

Q. Did you have any understanding or agreement

with E. T. Barnette as to what, if any, interest he

should receive in the property ? A. No, sir.

Q. Did you know of any arrangement or agree-

ment that E. T. Barnette had with these other six

locators ?

A. No, sir, I had no knowledge of it.

Q. Did you ever have any conversation with E. T.

Barnette on the subject of what interest he was to re-
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ceive in this property ? A. No, sir.

Q. As a matter of faet, do you know up to tlie pres-

ent time what arrangement he ever had with the

people that you located for, other than what you have

here heard in this testimony?

A. No, sir, I know nothing of his business with

these people.

Q. When did you first speak to E. T. Barnette in

reference to this matter—in reference to the staking

of the Dome Group association %

A. That would be the 18th or 19th of March —
Q. Of 1905 ? A. 1905, yes, sir.

Q. Where did that conversation take place ?

A. In the Fairbanks Banking Company's building.

Q. How w^as it that you and Mr. Cook went to Mr.

Barnette at that time ?

A. Well, Mr. Cook and myself needed grub to work

with ; we couldn 't do any work anywhere else and we

come to the conclusion that we might be able to get a

grubstake as it were if we had anything that we could

go to work on—if we knew any ground to work on

—

and so we made the proposition that

—

Q. Did you know E. T. Barnette before that time?

A. No, sir, I did not.

Q. Do you know whether Cook knew him or not ?

A. No, I don't know whether he knew him or not.

Q. And you went to him—and what conversation

did you have—what was the understanding and agree-

ment ?

A. Well, I couldn't give you the conversation we

had with him ; most of the conversation was had be-



176 William Booney et al. vs.

(Testimony of J. C. Ridenour.)

tween Cook and Mr. Barnette, but we made the propo-

sition about the ground out there that we wanted to

locate, and asked if he would go in, and we made the

arrangement as to what I have said and that 's practi-

cally all that I can tell about it.

Q. Did you ever have any further conversation

with him on the matter prior to the time that you went

out there and staked ?

A. Personally I had none, only the one time.

Q. Now, at that time were you acquainted with Mc-

Ginn & Sullivan ?

A. No, sir, I had never saw McGinn and Sullivan

on the streets even that I know of.

Q. Prior to the time that this property was located

out there, prior to the time that you made your dis-

covery, did you know of any understanding or any

agreement whereby McGinn and Sullivan were to

have any interest in the property ?

A. No, sir, I knew nothing about any agreements

of that nature.

Q. As far as you knew, who were to be the owners

of the property ?

A. Henry Cook, J. C. Ridenour, Sumner, Selkirk,

Newton and the three Armstrongs.

Q. And what arrangements that may have been had

with them, you say you knew nothing about ?

A. I know nothing about it; no, sir.

Q. Do you know whether Henrj^ Cook knew any-

thing about if? A. No, sir.

Q. You say you don't know whether he did or not?

A. No, sir, I don't think he ever did.
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Q. Did you know of any understanding or any

agreement to the effect that Henry Cook was to have

more than a one-eighth interest in the property prior

to the time that this ground was staked there and a

discovery made ? A. No, sir.

Q. Where were you living about the 21st day of

September, 1905 ? A. Goldstream. .

•

Q. The 21st day of September, 1905?

A. Well, my home up to that time was on Gold-

stream.

Q. And do you remember this particular day, the

21st of September, 1905—the day that Rooney and

these people

—

A. O, September—I was thinking of March.

Q. Yes—the 21st of September, 1905?

A. Yes, sir, I was living on Three Below, Dome, in

a tent.

Q. Where was your tent?

A. My tent was on the lower end of the ground

that's in dispute. No. 3 Below, Dome.

Q. How long had you been living in that tent there

Mr. Ridenour?

A. Since the tenth day of June, 1905.

Q. Who was living there with you ?

A. Henry Cook.

Q. How long had he been living there ?

A. The same time that I had.

Q. How far was that tent from the shaft that you

sunk there?

A. Well, that would be between 50 and 75 feet, I

should judge.



178 William Booney et al. vs.

(Testimony of J. C. Ridenour.)

Q. In what direction ?

A. Upstream, and a little uphill.

Q. Now, there has been some testimony here in re-

gard to a road that ran along there: Will you just

explain to the jury what that road was.

A. That road passed in front of the tent, and be-

tween the tent and the shaft and followed the dividing

line between Three and Four from the center stake

to the uphill stake, and a portion of the way from the

center stake towards the creek stake, and then it

turns and goes upstream.

Q. You mean the dividing line between Three and

Four, first tier right limit below discovery ?

A. Yes, sir—yes, sir.

Q. How far and in what direction was your tent

—

what direction from your tent was that road?

A. Upstream.

Q. About how many feet upstream ?

A. Probably fifteen feet—it was right at the edge

of the tent.

Q. How did your tent face at that time ?

A. Faced downstream.

Q. What did you have there in that tent ?

A. Had our camp outfit, our cooking utensils and

so forth.

Q. What did you have out there on the property in

addition to the tent and the camp outfit and the tools ?

Mr. JENNINGS.—On what property?

Mr. McGinn.—The Dome Group?

A. We had a boiler.

Q. Where was this boiler? A. On Four.
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Q. Well, how far from your tent would that be?

A. Well, that would be—wouldn't be over 60 feet

—and probably only 50 feet.

Q. What kind of a boiler was it %

A. Tubular boiler, four horse-power.

Q. What else did you have there ?

A. Pipe-line and pipe fittings, windlass, cable,

bucket—everything necessary to do prospecting with.

Q. You also had—did you have a hoist there, or did

you windlass the dirt % A. We had a windlass.

Q. Now, on the 21st day of September, 1905, you

may state whether you saw William Rooney, Gus
Plaschlart and Johnson on this property in contro-

versy ? A. I did.

Q. I wish you would go on now and state to the jury

the circumstances under which you saw them, and the

conversation you had at the time, and all about it.

A. The first that I saw of them they were at the

uphill lower end corner stake of the claim

—

Q. That would be the northwest corner would it

—

northeast corner % A. Northeast corner.

Q. That is, of this Three claim?

A. Of Three, yes, sir.

Q. First tier?

A. Yes, sir ; and I noticed them working there

—

Q. What were they doing?

A. They appeared to be staking ; and they come by

the tent in a few minutes afterwards—and I don't

know who spoke first, either they or me passed the

time of day; I was in the tent. I asked them what

they were doing ; they said they were staking Three.
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* * * A. I'm not positive whicli one spoke, but

Rooney done most of the talking. So I rather think

it was him that answered. And I told them that

they had better not locate the claim, as it was a part

of the Dome Group. Well, I think it was Rooney

spoke up and wanted to know who the Dome Group

was, or where it was? And I told him that—who
claimed it

—

Q'. What did you tell him?

A. I told him that Cook and myself and six other

parties,—and I named over, I think, four of them

and two of them I couldn't quite call the names of

—and I told them they could find the location notice

up at One, and that all of the names would be on it.

And then'—so one of the crowd asked me if we had

ever done any work on it, and I says, "Yes, we had

a shaft on One and pointed to the shaft there on Four

just a few feet from' the tent"—like that (indi-

cating) it would be standing to my right. Gus

Plaschlart, I think, spoke up and made the remark

there would have to be work done on each and every

twenty acres—something like that—^I didn't pay

much attention to what he did say. And they

started off with somiething, I don't quite remember

the remark—I says, "You better not stake because

it vnll do you no good, as we own the claim—this

ground, and have complied with the law." And

that's practically all that was said, and then they

passed on.

Q. Did you use the name Rockefeller at that time?

A. I did not.
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Q. Did you tell them at that tim^e to go ahead and
Stake it? A. I did not.

Q. I'll ask 3^011 to state whether everything was
peaceful and harmonious there, or whether there

was any words used that were hot and angry?

A. Well, apparently everything was peaceful; I

might have showed a little signs of anger because I

wasn't feeling any too good to see parties come along

there and make trouble, and I probably showed it a

little in the tone of voice I used.

Q. Did—what, if anything, did they carry with

them?

A. One of the parties had an axe—I'm not sure

whether they had two axes or not, I remember dis-

tonctly of one axe.

Q. That was the substance, practically all of the

conversation?

A. That's as near as I can recollect it.

Q. Tihen where did they go ?

A. They passed by in front of the tent and went

to the center stake of the claim and set a stake there

and passed on, and I saw them no more.

Q. Did they do any blazing along there ?

A. I think they chopped off two or three trees be-

tween the center stake and the uphill stake—trees

that the wagon road run close to and it dug the

ground away from around the roots and they were

in the way, and they cut them off and throwed them

out of the way.

Q. I'll ask you to state whether the line from the

northeast corner stake to the lower center stake was
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well cut at that time. A. It was.

Q. Fi'om the center stake down to the corner

stake near the creek?

A. It had been well marked out too.

Q. How about the side line, that is, .the east side

line of No, 3; were there any blazed lines along

there ?

A. Yes, there was old blazed lines along there, or

was at the time—Friend and Lawson's line was

swamped out. I said Friend and Lawson—I mean
Pounder and Graham's line, it is' Friend and Law-

son's at the present time—so you could see from

stake to stake.

Q. Now, where was that line with reference to the

line—that is the east side line, as claimed by the

plaintiffs in this case—the uphill line ?

A. That is as claimed by the plaintiffs'?

Q. Yes, the plaintiffs' here—Rooney and

—

Mr. PRATT.—Of No. 3 Bench in controversy?

A. Well, that, I think, is inside of the lines I

claim—I don't understand exactly what they claim.

Mr. McGMNN.—Did you ever see Rooney's stakes

out there? A. Yes.

A. Well, where was his stake with reference to

the northeast corner stak:e of the Pounder and Gra-

ham location?

A. It was, I think, tied to their stake.

Q. Tied to their stake?

A. Right there by it any way.

Q. Do you know where the Southeast corner

stake of Rooney is?
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A. The southeast—it's right in a bunch of stakes,

close to the original stake there that Hastings had.

Q. Did YOU ever see that stake of Hastings?

A. Yes, I saw that stake; I don't know just what
time I did see it.

Q. Do you rememher about when %

A. Sometime along in the summer that summer,
and I have seen it off and on different times since.

Q'. The summer of

—

A. There 's a big bunch of stakes there.

Q. The summer of 1905? A. Yes, sir.

Mr. JENNINGS.—He said last summer.

A. No, that summer.

Mr. McOINN.—Wliat kind of a stake was that

Mr. Ridenour? A. Hastings'?

Q. Yes, sir? A. A small tree cut off, I believe.

Q. Do you know whether or not that stake is still

standing ?

A. I think it is—^I wouldn't say as to that.

Q. Did you ever see the initial stake of Hastings

—

the upper center stake?

A. Yes, I have saw it, but I couldn't recall just

what it is like now.

Q. When did you see it ?

A. I guess some time in the summer time of 1905.

I think I noticed that first in August; I wouldn't

say as to what time.

Q. Now, in regard to the northeast corner stake',

did you ever see a stake there of Hastings?

A. Yes, sir, I saw that.

Mr. McGINN.—When did you see that stake?
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Mr. PRATT.—Wliicli one are you talking about

now?

Mr. McGINN".—^The northeast corner, down-

stream upMll comer, that is, between the first and

second tier, do^^Tistream?

'A. I couldn't tell exactly what the first date was,

but it was shortly after we moved down there to

work.

Q. How close to that stake were you working

there? A. About a hundred feet.

Q. What kind of a stake was that Mr. Ridenour?

A. As I remember it was a small tree knifed down,

cut off at the top and just squared up.

Q. Did you see any wi'itings on it ?

A. There was ^Titings on it, I never paid any par-

ticular attention—just enough to know it was a cor-

ner of Three.

Q. Do you know what became of that stake?

A. Yes; there was some horses hitched to it once,

and they tore it down.

Q. When was that?

A. That was during the summer of 1905—it was

used for a hitching-j)ost.

Q. AYas there a line, a blazed line between that

stake and the southeast corner stake in 1905 in the

summer? A. Yes, sir.

Q. Xow, ^ith reference to that line where did the

side line of the Dome Grou^D run, in that imm^Zeiate

vicinity?

A. It was right at the corner—right along the cor-
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ner, and as it went upstream' it got inside of the lines

of Three.

Q. How far upstream did it go within the lines of

Three, first tier*?

A. O, I couldn't say exactly; but I think it would

be in the neighborhood of eight hundred feet.

Q. A!nd then in what direction did it go?

A'. It would go east then, across uphill.

Q. Now, upon the 21st day of September, 1905

what kind of a line was that, Mr. Ridenour?

A. Which? The—
Q. The Dome Group line there ?

A. It was a well-blazed out and swamped out line

the 21st day of September. You could—you could

see^—you could stand at Stake No. 16 I believe that

is the comer there, and you could see the other

stakes in either direction from that stake.

Q. Do you know when the second tier of claims

were staked?

A. No, not exactly; there was some of them

staked in the summer of 1905—I think in the latter

part of April.

Q. Who staked that claim?

A. I'm not sure whether Gianakus staked it, or a

man by the name of—I can't call his name now.

Q. Well, it was staked anyway? A. Yes.

Q. How was the line—how far down did the Gian-

akus location as we vnW call it, extend do\^Ti—that

is, with reference—how far down did it go upon

Three, I don't mean any overlap, but along—

A. It joined.
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Q. It adjoined'? A. Yes, sir.

Q. Three, fii'st tier"? A. Yes, sir.

Q. For what distance? A. About 660 feet.

Q. About 660' feet? What—how did that claim

run ? A. Thirteen hundred and twenty feet uphill.

Q. And how wide?

A. Excuse me, did I say Three was located then?

Q. In April, 1905?

A. Well, there was some one of those claims in the

seeond tier, I wouldn't say whether it was the lower

end of Two, or the upper end of Three, but there was

a location notice put in there as a Three location

notice, or a location rather that adjoins Three first

tier—seeond tier claim.

Q. Now, I'll ask you to state whether or not the

lines between those two claims in the summer of

1905, was blazed out?

A. Yes, the line—the second tier line of Three was

blazed, and also the line between—the uphill line of

Three, first tier, was' blazed; but I think there was

ani overlap—second-tier Three overlaps into Three

first tier—but the lines were blazed out.

Q. Both lines were blazed. Now Mr. Ridenour,

when was this overlap made, if you know?

A. The Threes?

Q. Yes.

A. Now, I don't know, I suppose it was a loca-

tion—

Q. Well, was it before that time, before the sum-

mer of 1905? A. Yes.

Q. Now, Mr. Ridenour, I'll ask you whether or not
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roll have ever selected twenty acres of the, or any

portion of the Dome Group association for your indi-

vidual use? A. I have.

Q. AVhen did jow do that, Mr. Ridenour?

A. I think the 9th day of April a year ago, 1909.

Q. What part of the Dome Group association did

you select ?

A. The portion known as Three Below, first tier,

right limit.

Q. Who w^as wdth you at the time you made that

selection?

A. Jackson the surveyor, and Henry Cook—

I

don't know, I think there was someone else present.

Ml'. PRATT.—What was that datef

A. The 9th of April.

The COURT.—The 9th of April, 1909?

A. Yes, sir.

Mr. M'cGIN'N.—What did you do in the way of

making a selection out there, Mr. Ridenour?

A. Well, we set out stakes, and I posted a notice

—

I personally didn't— Personally I did not attend to

the staking, as I was not well that day. I was out

on the ground.

Q. What stakes did you put up at that time?

A. What stakes did I personally put up?

Q. Well—were put up under this location or se-

lection that you made?

A. There w^ould be two lower end stakes on Tliree,

and upper—two upper end stakes on Three.

Witness Ridenour then testified that the claim se-

lected by him was wdthin the exterior boundaries of
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the Dome Group Association claim; that the bound-

aries of the said selection were plainly marked
upon the ground so a& to be readily traced; that no-

tices were posted claiming the ground as J. C.

Ridenour's.

Q. What work was done on the Dome Group in

1906?

A. There was a shaft sunk and about 35 feet of

tunnel work drove. The shaft was sank from a

depth of 35 or 40 feet to a depth of 14A or 145 feet

—

something over 100 feet of shaft in depth, and 35 feet

of tunnel work done in 1S06.

Q. What was the value of that work approx-

imately in round numbers—I don't care anj^thing

particularl}^ about accuracy?

A. Oh, a thousand dollars or more.

Q. What work was done in 1907 within the limits

of the Dome Group ?

A. There was two shafts put down

—

Q. Xow, just a minute : Who put down that shaft

in 1906? A. Mr. Cook and myself.

Q. And upon what portion of the Dome Group

was that?

A. The portion known as Five, first tier, right

limit.

Q. That's the third hole you spoke of before in

your testimony? A. Yes, sir.

Q. Now, in 1907 you say there was

—

A. There was a shaft put down at the lower end of

One, first tier, and a shaft put down close to the line

of Two and Three.
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Q. What was the value of that work?

A. Let's see—the cost would be close to twenty-

five hundred dollars.

Q. In 1908 state what work, if any, was done upon

and within the boundaries of the Dome Group—first,

who sunk those shafts in 1907 Mr, Ridenour'?

A. Homer Clemmons, and Micky McGavick sank

the one on One on contract; the one on No. 1 Below

first tier, right limit; and Oook was there in person

for the one on the lower end of No. 2 and he had

others working with him w^hich he paid.

Q. Who paid for that work?

A. I paid a portion of it, Oook a portion ; I don 't

know^ who paid the balance.

Q. This work was done for the benefit of the Group

was it ?

A. It was; and I will state further there w^as quite

a tunnel drove on the lower end of One that sum-

mer; I suppose that would be close to the value of a

thousand dollars.

Q. That was in 19i07? A. 1907.

Q. Now in 1908 what was done mthin the lines of

the Dome Group ?

A. There was extensive mining that summer,

mining on

—

Q. Well, there was over a hundred dollars worth

of work donef

A. Yes, and over a hundred thousand.

Now, I'll ask you, Mr. Ridenour, if from the

stakes that were placed by you or caused to be

placed by you on the property which you have de-
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scribed, and which embraces a greater portion of

Claim No. 3 below discovery, first tier, right limit,

that the bomidaries thereof could be traced by any-

one seeking in good faith to determine what you

were selecting at the time ?

A. Yes, the Enes seemed to be marked so you

could pass from stake to stake; they were when I

went over it any way.

Q. Mr. Ridenour, what was the value of the work

and labor done and performed by you and Mr. Cook

upon the Dome Group prior to the 21'st day of Sep-

tember, 1905, when the plaintiffs in this case en-

tered upon and staked this Xo. 3 in dispute 1

A'. The value of the work done there, estimated at

cost at that time, would be over three thousand dol-

lars worth of work.

Further Redirect Examination.

Q. Now, in your testimony that they read to you

here, you stated that you lived on Four in June,

1905? A. Yes, sir.

Q. I '11 ask you to state what you meant by that ?

A. It was the comnaon talk of the country

—

Q. Well, just what you meant by that i^ all I want.

A. That's what I was trying to get at. Anybody
that lived right in there was supposed to be on Four

;

Pounder & Graham was supj)osed to be on Four,

while in reality they were at the line, and we called it

Four because he was right there by them, and any-

body that wanted to know where he was we would

say, "Go to No. 4 and you will find us." We would

be working on Four, and part of the time we were
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living on Four, but, as it happened, the tent was on

No. 3.

Q. How lung did your tent remain there on Three ?

A. Well, I think in—probably February, 1906.

Q. Then, what did you do ? A. Tore it down.

[Testimony of Richard Stafford, for Defendants.]

RICHARD STAFFORD, witness called on behalf

of the defendants, and thereto first duly sworn, testi-

fied as follows, on

Direct Examination.

(By Mr. McGINN.)

Q. What is your name? A. Richard Stafford.

Q. Where do you reside, Mr. Stafford?

A. Fairbanks.

Q. How long have 3^ou resided in the Fairbanks

Recording District of Alaska?

A. Since the spring of 1904.

Q. Prior to that time, where did you reside ?

A. I was in Dawson for several years.

Q. What business have you been following since

you were in Dawson and since you wTre here ?

A. Mining.

Q. Placer mining? A. Yes, sir.

Q. State whether or not you have done any pros-

pecting.

A. I have been prospecting most of the time down

here, also some in the Upper Country.

Q. I'll ask you to state whether you staked or re-

corded and located any mining claims in the Fair-

banks Recording District? A. I have, yes, sir.

Q. Are you acquainted with Dome Creek?
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A. Well, somewhat.

Q. When were you first upon Dome Creek '?

A. I was first on Dome Creek in the summer of

1904.

Q. What part of the summer of 1901?

A. About July, I think.

Q. How long were j^ou there then ?

A. I was there a day.

Q. What part of the creek were jon on?

A. I came down on the creek, down about the

lower end of the creek, and followed up the creek

until possibly Two or Three above.

Q. What were you doing there, Mr. Stafford ?

A. I done some prospecting there.

Q. How did you prospect?

A. Some panning.

Q. Where did you pan?

A. I panned in some holes that had already been

sunk on the creek.

Q. Where were those holes? A. Creek claims.

Q. Where were those holes?

A. Those holes w^re on the creek claims, there

was

—

Q. What creek claims?

A. Well, I couldn't say exactly what claims, but

around discovery and below discovery, and I think

probably Two or Three above discovery.

Q. Are you acquainted with the property that is

generally known as No. 3 below discovery, first tier,

right limit of Dome Creek ?

A. Yes, I know considerable about it.
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Q. When were you first upon that property?

A. I was on that ground in July, 1904.

Q. What, if an}i:hing, did you do upon this Claim

No. 3 in July wheu you were out there in 1904?

A. In July I merely looked ^t the location of the

claim and saw it was situated

—

Q. What did you do in the way of looking at the

location of the claim at that time? ' ^

A. I came up to the lower end of the claim, and I

saw the lower center stake and I went along the cx^eek

line

—

Q, Well, now, before you go there what kind of a

stake did you see there, Mr. Stafford?

A. O, a stake about four feet high cut off and

squared.

Q, Was it a stake or a tree ?

A. It was a tree cut off.

Q. The roots were etill in the ground?

A. Yes, it was fast there as far as I recollect.

Q. It wasn't a stake that was driven in, as far as

you know ? A. No, I know it wasn 't now.

Q. And state whether or not the sides of that tree

was blazed. A. The sides were squared.

Q, What did you see on that stake, Mr. Stafford ?

A. The lower end center stake. No, 3, first tier;

that's all that I remember.

Q, AVas there anything else written upon it ?

A. Not that I remember of; I don't know whether

Hastings' name was written upon it or not.

Q. Do you remember whether it had any date on

it? A, No, sir, I do not remember.



194 William Rooney et al. vs.

(Testimony of Ricliard Stafford.)

' Q. Do you know whether or not it claimied any feet

in any direction from it?

A. I don't remember that.

Q. Now, from that stake, where did you go ?

A. I went to the line between the creek claim and

the Three, first tier.

Q. Three creek claim and Three first tier?

A. Yes, sir.

Q. Went right to the line ? A. Yes, sir.

Q. What—how did you go down there ?

A. Well, there was a blaze from the center down

to the corner stake, and I followed the blazed line.

Q. What did you see when you got down there at

the end of the blazed line ?

A. There was the corner stakes of—there was

three or four corner stakes there, the creek claims

and of Three, first tier.

Q. What if anything—what kind of a stake was

this Three first tier stake ?

A. Well, Three first tier was a stake about four

foot high and squared—it w^as a tree cut off.

Q. What, if anything, was written upon it that you

now recall ?

A. There was corner stake of Three, first tier; I

think that was all that was on it, corner stake

—

Q. Now, w^hat kind of a line was this that was

blazed out between that stake and the lower center

stake you have already described?

A. Well, it was a blazed line through there ; there

was some brush there and it was blazed.

Q. State whether or not you had any difficulty in
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following it. A. I had no trouble in following it.

Q. State whether or not it was a well-defined line.

A. It was defined so you could follow it.

Q. Now, what stake would that be with reference

to the directions of the compass—saying that Dome

Creek flows north, and the creek claims being to the

west of the beoi^h claims ?

A. That would be the northwest corner stake.

Q. The northwest corner stake? A. Yes, sir.

Q. After seeing that stake Mr. Stafford, what did

you do ?

A. I went up the creek, along between Three creek

claim and Three first tier.

Q. How did you happen to go up there ?

A. It was blazed along there, and there was sort

of a trail along there.

Q. State whether or not the trail was along the

blazed line.

A. There was kind of a trail along the line between

the two claims.

Q. How^ far did that line extend upstream?

A. Well, I w^ent up to Two on that line.

Mr. PRATT.—This is in July, 1905?

A. July, 1904.

Mr. McGINN.—You mean up as far as Two, No.

2 below, creek claim? A. Yes, sir.

Q. What, if anything, did you see there?

A. Why, I saw a corner of creek claims, and the

corner of the first tier of benches.

Q. What corner of the first tier of benches did you

see, if any ?
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A. I wouldn't be positive what corners was

marked there,

Q. Well, I mean of what claims—what bench

claims ?

A, Well, of Three fii^gt tier, and Three creek claim.

Q. Did you see any stakes there of any other

claims ?

A. There was three or four stakes there, I'm jiot

sure how many.

Q. Did you see any stakes there of Two, first tier,

Two Below?

A. I wouldn't he positive about Two.

Q. Now, what writing did you see upon that stake

—that led you I believe it is the stake of No. 1, first

tier—No. 3, first tier.

A. There was "Corner Stake of Three, first tier,"

written on it.

Q. Was there anything else written on it that you

recall? A. No, sir, not

—

Q. From there where did you go Mr, Hastings—

or Mr. Stafford?

A. I went up creek, followed up the creek to about

No. 3 above.

Q. And then went where 1

A. I came over to Pedro Ci^eek from there.

Q. I'll ask you whether or not upon that occasion

you saw any other of the stakes of No. 3 Below, first

tier, right limit of Dome Creek ?

A. I think not.

Q. When were you next there, Mr. Stafford ?
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A. I went over in September some time, in Septem-

ber next.

Q. Do yoii remember what time in September?

A. It was the latter part of September.

Q. Of 1904? A. Yes, sir.

Q. Do 3^ou know who claimed to be the owner of

that propertj^ at that time ?

A. Why, I understood Mr. Hastings—Mr. Wood-
ward, Mr. Hastings and Mr. Eoth owned the claim

in common.

Q. What Hastings was that ?

A. U. G. Hastings.

Q. What Roth was that?

A. It was R. F. Roth.

Q. R. F. Roth is the attorney?

A. He was a broker here at the time.

Q. And Mr. Woodward, what was his name ?

A. William Woodward.

Q. I'll ask you to state whether you had any deal-

ings or negotiations with them in 1904 with regard to

this piece of property.

Q. Do you remember the date ?

A. About the first of September, as near as I recol-

lect, 1904.

Q. I'll ask you to state whether or not any writings

or written agreement were entered into between you

and these people you have named at that time.

A. Yes, sir, we had a bill of sale of the ground.

Q. Was that in September, 1904, that you got that

bill of sale ? A. Yes, sir.

Q. Have you got the agreement ?
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A. I liaYen't the agreement, no.

Q. Do YOU know where it is ?

A. Xo, I do not ; the last I knew of it de Journel

had it here.

Q. Yonr deposition was taken at one time was it

not Mr. Stafford, in the case of Klonos et al. vs.

Stafford? A. Yes, sir.

Q. I'll ask YOU to state whether or not you were

called upon at that time to produce this written

agreement.

A. Yes, I produced the agreement at that time,

Q. Do YOU know whether or not it was read into

the deposition at that time—or notf

A. I think it was.

Q. Well, after this agreement was enters into,

state whether or not you went out to Dome Creek

again?

A. I went out to Dome Creek shortly after.

Q. In what month?

A. It would be in September, 1904.

Q. I'll ask you to state whether or not you went

upon the property known as No. 3 below discovery,

first tier, right limit. A. I did.

Q. Do you remember what part of September that

was?

A. Well, it would be well on in September, that's

as near as I can recollect.

Q. That was in 1904? A. Yes, sir.

Q. Just tell the jury what you did there on that

occasion, Mr. Stafford?

A. I went down on Three

—

Plaintiffs object

—
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Mr. PRATT.—I presume, of course, now, what

this is leading up ot he is going on to try to show a

discovery of gold.

The COURT.—Objection overruled. State your

objection, whatever it is, and let's get along.

Mr. PRATT.—Our objection is this: if the Court

please—that to fix a mining title it takes a marking

of the boundaries, and a discovery of gold by the

locator, or by somic one on his behalf. Now, this wit-

ness, so far as I can tell by indications, would say

that U. G. Hastings located that ground. It isn't

even shown yet that the boundaries were marked, all

of them; there is no testimony of any kind even

squinting at the jDroposition that Mr. Hastings or

anyone on his behalf made a discovery of gold.

Now, it certainly can't be that this man, by purchas-

ing it, could by any possibilitj^ perfect that location.

The COURT.—Yes, I think he can. I think

Christman vs. Miller settles that—objection over-

ruled. We haven't got to that yet anjnvay.

Plaintiffs except.

Mr. McGinn.—I'll ask you if this is a part of the

deposition the agreement was read into at that time ?

Mr. PRATT.—0, if you say that is the agreement

we don't question it. I would like to say to the

Court at this time we would ask the Court to with-

hold any opinion, or decided opinion, upon that ques-

tion imtil we can be heard. It is true Christman vs.

Miller did take a position on it which is very extra-

ordinary, and we have authorities and we have

looked into that matter carefully.
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The COURT.—Well, 1 will hear you on that later,

but this part of the testimony may proceed.

Mr. McGINN.—(Producing paper attached to

deposition.) Is that a copy of the agreement, Mr.

Stafford?

A. Yes, sir, that's a copy.

Mr. McGINN.—I would like to read that agree-

ment into the evidence, if the Court please.

Mr. JENNlNGiS.—t would like to have it undel--

stood that we object to any testimony to prove any

Hastings or Stafford location until they prove a dis-

covery by Hastings or a discovery and marking by

Stafford.

Objection overruled. Exception.

Mr. McGrlMN".—(Eeading agreement in evi-

dence:)

[Defendants' Exhibit ''N"—Agreement, Dated Sep-

tember 2, 1904, Hastings—Stafford.]

"AGEEEMENT.
THIS AGEEEMENT made the second day of

Sei3tember nineteen hundred and four between U.

G. Hastings of Fairbanks, Alaska, and Eichard H.

Stafford, of the same place, WITNESSETH:
That said Hastings, herein called the party of the

first part, for and in consideration of the sum of

Three Hundred Dollars, lawful money of the United

States of America, fifty dollars of which has been

paid to the said party of the first part by said Staf-

ford, herein called the party of the second part, and

the receipt of which is hereby acknowledged, cove-

nants and agrees to and with the party of the sec-
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Olid part to execute to the said party of the seeoiid

part a good quitclaim deed to that oertain lot, piece

or parcel of land described as side-claim number

three (3) below Discovery on the right limit on

Dome Creek, when said party of the second part

shall pay to said party of the first part two hundred

and fifty (250.00) Dollars lawful money of the

United 'States, the sum remaining unpaid on said

purchase price of three hundred dollars, and the

said party of the second part for and in considera-

tion of the premises^ covenants and agrees to and

with tlie said party of the first part to pay to the

said party of th^ first part the sum of two hundred

and fifty (250) Dollars on September the second

nineteen hundred and fiv^. And it is understood

and provided that if vsaid party of the second part

fails to pay said $250.00 on said September the sec-

ond nineteen hundred and five, then the said sum of

50 dollars already paid shall be forfeited to the

party of the fifst part, and said party of the first

part itiay consider this agreement abngated and at

an end.

IN WITNESS WHEREOF the parties heMo
have hereunto set their hands and seals the day and

year first above Written.

U. G. HASTINGS, [Seal]

By GEORGE ROTH, [Seal]

His Attorney in Fact.

RICHARD H. STAFFORD. [Seal]

Signed and sealed in the presence of \

ROY V. NYE.
AY. F. WOODWARD.
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United States of America,

Territory of Alaska,

Fairbanks Precinct,—ss.

THIS' IS TO 'CERTIFY that on this 25th day of

January, ICOT, before me, the undersigned, a Notary

Public, personally appeared W. F. Woodward,

known to me to be the same person whose name is

subscribed to the within instrument as a T\itness

thereto, and with whom I am personally acquainted,

and said W. F. Woodward being first duly sworn,

deposes and says:

That his place of residence is Fairbanks, Alaska

;

That he knows U. Gr. Hastings ; that he knows U.

G. Hastings and George Roth;

That U. G. Hastings is the person described in the

within instrument, and George Roth was at the time

of the execution thereof the attorney in fact of the

said U. G. Hastings by force and virtue of the power

of attorney executed by the said U. G. Hastings and

aj:>ointing the said George Roth on the 10th day of

September, 1903, and acknowledged on the 11th day

of September, 1903

;

That said George Roth did, in my presence exe-

cute the within conveyance to R. H. Stafford for TJ.

G. Hastings and sign his name as his attorney in fact

on the 21st day of September, 1904, and I saw the

said George Roth sign the name of U. G. Hastings

and the name of George R'oth as his attorney in fact,

seal and deliver the same as such attorney and

George Roth duly acknowledged in the presence of

affiant that he executed the same as such attorney
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and for the purposes therein mentioned, and that he

the said affiant thereupon and at the request of said

George Roth subscribed his name thereto as a

witness.

IN WITNESS WHEREOF I have hereunto set

and affixed my Notarial Seal the day and year first

in this certificate written.

[Seal] HENRY RODEN."
(The foregoing document was received in evidence

May 21, 1910, and marked Defendants' Exhib-

it '*N.")

Q. The George Roth, purporting here to act as the

attornej^ in fact of U. G. Hastings, is the person

whom I believe you stated you understood had an

interest in the ground? A. Yes, sir.

Q. And the W. H. Woodward who mtnessed this

agreement, is the William Woodward that you have

testified about here ? A. Yes, sir.

Q. About heretofore. Now, before you went out

there upon—in the month of September, or the mid-

dle or latter part of it, 1904, did you have any con-

versation with Mr. Woodward or Mr. Hastings or

Mr. Roth in regard to this property?

A. Yes, we talked about the claim a good deal,

and

—

Mr. JENNINGS.—Don't say what was said now

—you have answered the question.

Mr. McGINN.—Now, I will ask you to state what

it was.

Objected to as hearsay.

The COURT.—On what theory do you insist on
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that testimony, Mr. McGinn?
Mr. McGIN^N.—Simply going to show that they

told him to go out there and make a disoovery.

The COURT.—Well, I think it is hearsay.

Mr. McGINN.^Snppose he gets express author-

ity to go out there and do that. They are the own-

ers of the property, and the title didn't pass until a

year later.

The COURT.—Very well, he may answer—objec-

tion overruled.

Plaintiffs except.

Mr. McGinn.—What was the conversation in re-

gard to that matter—in regard to a discovery, if

anything ?

A. We talked about the claim, and I asked in re-

gards to discovery and Woodward told me that I bet-

ter go out, and there was a gulch on the lower end of

the claim, and make a discovery myself, as he didn't

understand really what a discovery was. There was

some question at that time about it—^lie said go and

satisfy yourself.

Q. I'll ask you to state Whether or not that was

the reason you went out there in September.

—^or for what reason you went out there in Sep-

tember, 1904"?

A. I went to see the stakes of the claim and see

that the boundaries was all right, and I wanted to

see if I could make a discovery myself.

Q. Now, just tell the jury what 3^ou did there in

September, 1904, and what you saw ?

A. I went down on Two, until I came to the upper
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center stake of No. 3, first tier.

Q. What kind of a stake was that, Mr. Stafford?

A. That was a tree squared four sides

—

Q. How high?

A. I don't know if that was cut off or not, I

wouldn't be positive about that how high it was. It

may hai^e been a tall—I believe it was a tall tree,

possibly 10 feet high, 8 or 10 feet high.

Q, How about the sides of it, what were the ap-

pearances of it?

A. It was about four or five inches square.

Q. It had been squared ?

A. It had been squared there where it was writ-

ten on.

Q. You know w^iere the lower end of Two was,

first tier below discovery ?

A. Yes, sir; I know what the^^ claim is the lower

center of Two.

Q. Do you know who claimed that property in

September, 1904?

A. No, sir; I don't know who claimed Two in Sep-

tember, 1904.

Q. What writing, if any, did you see upon this

stake?

A. On the side that was squared off next to Three,

there was a location notice written there and signed

by U. G. Hastings.

Q. Just tell the jury as near as you can remember,

what was written upon the stakes.

A. The stake—it was: ''I claim 1320 feet down

alongside of Creek Claim No. 3 by 660 feet wide, for
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ixdning purposes," signed by JJ. G. Hastings.

Q. Was there any date on it?

A. The date was on it ; the date, I think, that was

January second, 1904.

Q. Were there any other names on it that you

recall ?

A. I don't think so. I looked for Hastings' name,

and I saw the Hastings stake there.

Q. Mr. Stafford, did you ever see the notice of

location that had been recorded of that claim, either

prior or subsequent to the time you went there in

September, 1904?

A. I have seen it some time later on, I think.

Mr. McGrlNN.—Did you see the posted notice, or

the recorded notice?

A. Well, the recorded notice is the one I saw.

Q. How did the writing upon that stake compare

with the writing on the location notice that was re-

corded as you remember it?

A. Well, as I remember, they were the same.

Mr. M'cGrlNN.—Did you see any other writing on

that stake?

A. There was writing on the upstream side of the

stake, I don't remember what it was.

Q. Do you know whether there was any name on

it? A. I couldn't sa}^ what was on it at that time.

Q. Then, after seeing that upper center stake,

where did you go ?

A. I went over to the right hand corner stake of

the claim, the uphill corner stake, upstream corner

stake.
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Q. That would be the southeast corner would it,

to you? A. That would be the southeast comer.

Q. It would be between the first and second tier?

A. Yes, sir.

Q. And the upstream end of the claim?

A. Yes, sir.

Q. How did you happen to go over there ?

A. I went to see all the stakes on the claim.

Q. Well, was there an\i:hin^ that lead over that

way?

A. I followed the lines was blazed across to the

stake.

Q. Just tell the jury how the lines were blazed,

wiiether they were blazed so you could readily follow

them or not?

A. The line was blazed across there pretty well

cut out to that corner.

Q. What was the distance between this upper cen-

ter stake and this southeast corner stake as near as

you can tell?

A. I think it was about three hundred feet.

Q. What kind of a stake did you see there?

A. That was a tree cut off, squared.

Q. How high did it stand from the ground?

A. About four feet high.

Q. What dimensions was it squared ?

A. It would be four or five inches square, anyway.

Q. Good substantial stake, was it?

A. It was a tree cut off.

Q. What if any writing did you see upon that

stake ?
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A. There was marked on it "The Corner Stake of

No. 3, first tier."

Q. An}i:hing else that you remember"?

A. Not that I remember of.

Q. From that stake where did you go ?

A. I followed down to the lower corner stake,

right—and uphill comer stake, of No. 3.

Q. That would be the northeast corner stake,

would it?

A. Yes, that would be the northeast, I presume.

Q. That would be the lower, uphill corner stake?

A. It would be the lower, downhill corner stake.

Q. How did j^ou happen to go down that way

—

or

lead you down?

A. I followed down, the line was blazed from there

down there—I followed along the blazed line.

Q. State whether or not it was a blazed line that

you could readily follow.

A. I had no trouble in following it.

Q. Wlhat kind of a stake did you see there ?

A. There was a stake there, it was a tree also that

was cut off and squared, a stake I think about two or

three inches square possibly 3 inches square—it

wasn't a very large tree.

Q. How high from the ground was that stake?

A. Well, it was four or five feet anyway, from the

ground.

Q. What was written upon it if anything that you

can now recall?

A. There was "Corner stake of No. 3 first tier."
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There was also marked with an arrow, sort of an

arrow pointing

—

Q. Pointing in what direction?

A. Pointing towards the center stake.

Q. That would be towards the creek?

A. Yes, sir.

Q. From there where did you go?

A. I went over to the lower center end strike.

Q. What kind of a line was that—or was there any

line along there between this noi*theast comer stake

and the lower center stake?

A. There was a blazed line over there to the cen-

ter stake.

Q. State whether or not you had any difficulty in

following that line.

A. I had no difficulty whatever in following it.

Q. Yes, then you went to the lower center stake

which you had already seen in July of that year?

A. I went all around the stakes at that time ; that

is, I went to the lower center stake

—

Q. Well, now, what did you see written on the

lower center stake at that time ?

A. Oh—''Corner stake of No. 3"—

Q. On the lower center stake?

A. On the lower center stake there was written

''Lower center stake of No. 3, first tier," and I think

Hastings' name was signed under it.

Q. Are you positive about that ?

A. I'm not positive about that.

Q. And then from there you went to what stake?

A. I went to the downhill, downstream corner.
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Q. I'll ask you what you followed in going down

there? A. I followed the blazes down there.

Q. Is that the same blazed line 3'ou follow in July

when you were there?

A. It is the same direction, same decline I think.

Q. And then you went down to the northwest cor-

ner? A. Yes, sir.

Q. And you have already described that stake?

A. Yes, sir, that was a tree cut off, about four feet

high.

Q. And that was the same stake you saw there in

July? A. Same stake.

Q. Then, where did j^ou go?

A. I went back to the center stake I think from

there, lower center stake.

Q. Well, did you go on that occasion, to the south-

west comer stake?

A. I went up that line coming back up the creek

;

I came up that line between the creek claim and the

first tier of benches.

Q. From the—from what stake ?

A. From the lower corner stake, doT^Tihill corner

stake.

Q. Lower corner stake—what did you follow in

going up there ?

A. Oh, there was just a blazed line along there.

Q. And did you see any stake of No. 3 at the upper

end? A. The upper corner stake, I saw that.

Q. That would be the southwest corner stake ?

A. Yes, sir.

Q. I'll ask you to state whether or not that's the
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same stake you saw there before in July.

A. It would be the same stake, I think.

Q. What did 3^ou see written on it then ?

A. It was, there was marked—as near as I can

recollect: ''Corner stake of No. 3, first tier," and

there was arrows pointing uphill to the center stake,

and I believe there was 330 feet marked on it, I

wouldn't be certain about that.

Q. Can you state whether or not there was arrows

on all of the stakes ?

A. I think there were. It was on some of them

anj^A'ay, I wouldn't be sure whether it was on all of

them or not.

Q. Now, I'll ask you if, from the stakes you saw

there, the writings that you saw, the blazed lines that

you saw there, upon that occasion, whether a pros-

pector searching in good faith to determine the

boundaries of that claim, could readily have deter-

mined what the boundaries of it were by tracing the

boundaries on the ground?

A. I had no trouble; I think they could be easily

traced.

Q. AVell, after you got through going over the

boundaries of the claim, what did you do, Mr.

Stafford?

A. I went on to the lower end of the claim to a

gulch that eame down through there, watercourse

—

Q. How far was this gulch from the lower end line

of Three, first tier, right limit ?

A. Oh, possibly 50 or 100 feet; 150 feet, or 200

feet, perhaps.
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Q. I'll ask you what you followed in going down

there? A. I followed the blazes down there.

Q. Is that the same blazed line you follow in July

when you were there ?

A. It is the same direction, same decline I think.

Q. And then you went down to the northwest cor-

ner? A. Yes, sir.

Q. And you have already described that stake ?

A. Yes, sir, that was a tree cut off, about four feet

high.

Q. And that was the same stake you saw there in

July? A. Same stake.

Q. Then, where did you go?

A. I went back to the center stake I think from

there, lower center stake.

Q. Well, did you go on that occasion, to the south-

west comer stake?

A. I went up that line coming back up the creek

;

I came up that line between the creek claim and the

first tier of benches.

Q. From the—from what stake ?

A. From the lower corner stake, do^ATihill corner

stake.

Q. Lower comer stake—what did you follow in

going up there ?

A. Oh, there was just a blazed line along there.

Q. And did you see any stake of No. 3 at the upper

end? A. The upper corner stake, I saw that.

Q. That would be the southwest comer stake ?

A. Yes, sir.

Q, I'll ask you to state whether or not that's the
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same stake you saw there before in Jnl}^

A. It would be the same stake, I think.

Q. What did you see written on it then ?

A. It was, there was marked—as near as I can

recollect: "Corner stake of No. 3, first tier," and

there was arrows pointing uphill to the center stake,

and I believe there was 330 feet marked on it, I

wouldn't be certain about that.

Q. Can you state whether or not there was arrows

on all of the stakes?

A. I think there were. It was on some of them

anj^way, I wouldn't be sure whether it was on all of

them or not.

Q. Now, I'll ask you if, from the stakes you saw

there, the writings that you saw, the blazed lines that

you saw there, upon that occasion, whether a pros-

pector searching in good faith to determine the

boundaries of that claim, could readily have deter-

mined what the boundaries of it were by tracing the

boundaries on the ground?

A. I had no trouble; I think they could be easily

traced.

Q. Well, after you got through going over the

boundaries of the claim, what did you do, Mr.

Stafford?

A. I went on to the lower end of the claim to a

gulch that came down through there, watercourse^

—

Q. How far was this gulch from the lower end line

of Three, first tier, right limit ?

A. Oh, possibly 50 or 100 feet; 150 feet, or 200

feet, perhaps.
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Q. From what would this gulch lead?

A. That gulch led from the hills and through

—

Q. What side—from w'hat side ?

A. On the right limit of Dome Creek.

Q. State whether or not it run clear across this

particular property.

A. It ran across the lower end of the claim ; some-

where across the lower end of the claim, I think the

full width of the claim.

Q. How deep was the draw that you saw there in

1904?

A. It would be from ten to fifteen feet deep, I

should think.

Q. What did you do there, Mr. Stafford?

A. I done some prospecting there in that gulch

—

some panning.

Q. What did you have with you ?

A. I had some tools with me.

Q. What tools did you have?

A. I had a gold-pan, and a pick and shovel.

Q. Where did you get them ?

A. Why, the tools I had on Pedro.

Q. Wlien did you carry them over there ?

A. Oh, I carried them over early in the summer
about June I should think, I used to

—

Q. Wliere did you keep them?

A. Well, I used to prospect there, up around

Golden and I had some things there I left there as a

rule.

Q. When did you carry them to Dome Creek ?

A. The morning that I went over, which would be
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on the morning of the latter part of September, 1904.

Q. Now, just tell the jury what you did at the lower

end of this claim at that time.

Mr. JENNINGS.—Now, if you will fix that time a

little more definitely, what date %

Mr. McGinn.—About the 20th of September,

would you say, or 15th ?

A. It would be from the 15th to the last of Septem-

ber as near as I can recollect.

Q. It was a long time ago—1904 ?

A. Yes, sir, in 1904.

Mr. PRATT.—From the 15th to the 30th of Sep-

tember, all right.

Mr. McGinn.—What did you do?

A. I panned in that gulch ; I panned several pans

in that gulch there in different parts.

Q. What did you find as a result of your panning?

A. I found some gold there—particles of gold.

Q. How many pans did you pan ?

A. I couldn't say as to that.

Q. Approximately?

A. I panned several pans, possibly half a dozen

—

maybe more.

Q. Where did you get the material that you panned

there on that occasion?

A. Well, I panned from different parts in the gulch

there ; some from the bottom of the gulch, and I tried

a pan or two further up on the sides of the gulch.

Q. What kind of material did you pan there at that

time?

A. Well, the material is mostlv fine sediment—silt
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or whatever tou call it—disintegrated rock, I would

call it.

Q. AYliat else—if anything %

A. AVell, there was particles of coarser matter in it.

Q. Such as what ?

A. Well, you would occasionally find pieces of

angular rock.

Q. What size ? A. O, generally small.

Q. What else?

A. Well, there was all kinds of material in it, but

it was mostly a fine sediment as near as I know.

Q. I'll ask you to state whether or not, as a result

of your pannings, you determined whether there was

any black sand in that material %

A. Y,es, I would say

—

A, I would say there was black sand in it
;
yes.

Q. Was there any other kind of sand in if?

A. Well, you would get grey sand, and I should

think ruby-sand and reddish sand, and black sand.

Q. Now, you say you panned about, several pans of

black sand there %

A. Yes, I panned several pans of that material.

Q. What was the result of your panning? What
gold did you find in each pan as near as you can tell ?

A. I found some gold.

Q. In each pan %

A. Well, no, not in each pan ; I don't think I found

gold in some of the pans.

Q. You found gold in some of the pans?

A. Yes.
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Q. Well, what kind of gold was it, as to being fine

or coarse ?

A. The gold was all fine gold I think, with one ex-

ception.

Q. What w^as that one exception"?

A. I found a particle of quartz there, with a coarser

particle of gold in it.

Q. What was the size of the piece of quartz with

the piece of gold attached ?

A. O, it was a small piece, the size of a piece of

wheat, or pea, or something.

Q. Do 3^ou know what it was worth, the value of it ?

A. No, I don't know.

Q. Did you do anything more there that day ?

A. No, sir, I think not.

Q. When did you next—now, you have prospected

a good deal you say, Mr. Stafford "?

A. Well, some.

Q. How does a miner generally prospect ?

A. Well, it depends on where he is prospecting,

and what he is prospecting for, I think, all together.

Q. Well, just go on and tell that, Mr. Stafford.

A. Well, what are you going to prospect for ?

Q. Well, suppose you are prospecting for placer?

A. Well, if I was prospecting, according to my own

idea I would pan anywhere in any of the gulches or

on the surface, or on the hillsides at the head of these

creeks and see what indications I could find.

Q. Then if you found anything, what would you

do?

A. Well, if it were anything that would encourage
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YOU—if it was a deep creek I would sink of course

and look for bedrock to see what it contained.

Q. Now, where did this—do you know what the

width of the valley of Dome is ?

A. Well, parts of it ; along about discovery, I would

judge would be three thousand feet—from two to

three thousand feet wide perhaps, from hill to hill.

Q. From rim to rim—is that correct ?

A. Not from rim to rim, from hill to hill, I would

say.

Q. Where would this claim lie with, reference to

the middle of Dome Creek valley ?

A. Well, No. 3 would be well in the center of the

valley there.

Q. I'll ask you to state whether or not a prospector

would take that matter into consideration ?

A. I would myself.

Q. When were you next upon the property, Mr.

Stafford?

A. I think about—O, I was next there in June,

1905, on that claim.

Q. Anybody with you? Anybody with you on

that occasion ?

A. Yes, there was a young fellow went over with

me, I believe then.

Q. Did he go to this claim with you?

A. We went down the creek together; he didn't

stay there.

Q. What did you do on that occasion—what part

of June was that in 1905 ?

A. Well, it would be some time in June—maybe
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the latter part of June.

The COURT.—Of what year?

Mr. McGinn.—1905.

A. Possibly about the 15th of June, somewhere

around there.

Q. (Mr. PRATT.) Somewhere about the 15th

?

• A. Yes, sir.

Mr. McGinn.—What did you do there on that oc-

casion, Mr. Stafford?

A. I went down to the claim and I stopped with a

fellow on Discovery there for several days—that is, I

stopped with him off and on there ; I was on the creek

off and on several times and I was down around that

claim quite often. No. 3.

Q. I'll ask you to state whether or not on those

various occasions you saw the stakes and lines of this

claim No. 3, tirst tier right limit.

A. I did ; I saw the stakes on different occasions.

Q. What stakes did you see?

A. Why, I saw the center end stakes, and the cor-

ners.

Q. Saw all six stakes'?

A. Well, at that time I suppose I saw them ; I saw

some of them off and on at various times.

Q. They were standing, were they, just as you

had seen them in the previous September ?

A. They were—let's see; yes, they were all there

in June, I know that.

Q. You saw them there ? A. I saw them there.

Q. Well, did you do anything else when you were

out there—I understand you were out there several
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days on this occasion, and you went down several

times? A. Yes, sir.

Q. You were stopping on discovery 1

A. Yes, sir.

Q. Did you do anything else out on the property

at that time ^

A. Why, I panned on that ground different times.

Q. What part of it, and where ?

A. I panned on the lower end of the claim.

Q. Where with reference to this draw?

A. In the draw, the same draw I had panned be-

fore.

Q. What was the result of your panning at this

time?

A. Why, I found some colors of gold there.

Q. About how many colors did you find?

A. Well, there was a few colors; I couldn't say

how many.

Q. Now, when you were there in 1904, what work

if any had been done on Dome Creek ?

A. In 1904?

Q. Yes. A. There had been several holes sank.

Q. Where with reference to this particular prop-

erty, and about how far away ?

A. Well, the holes that I saw were on the creek

claims.

Q. About how far away were they from this prop-

erty ?

A. I couldn't possibly say, except around discov-

ery there.

Q. How far would that be ?
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A. That would be, probably a mile from there.

Q. Probably a mile. Now when you were there

in 1904, what work had been done on Dome Creek?

In June ? A. You mean 1905 %

Q. Or 190'5—yes
;
pardon me.

A. They had been some holes sank through the

\\inter there; there was a hole on Three above of

Dome, and on Four Below, second tier sank, and

down around 5 second tier.

Q. Do you know whether there had been any holes

sunk upon No. 1?

A. I believe there was a hole on No. 1.

Q. Now, this hole you speak of on No. 4, who sank

that?

A. Well, there was a hole on the second tier off of

Four, that was sunk to bedrock ; they were working

there in the spring of 1905, Graham & Pounder I be-

lieve sank that.

Q. Were they working there at the time you went

out in June ? A. Yes, they were working there.

Q. Do you know John Holmgren %

A. I know him by sight I believe.

Q. I'll ask you to state whether or not he was at

that time with them?

A. Yes, Pounder & Graham were both there I

think.

Q. State whether or not you saw the shaft that had

been sunk by them, in June, 1905.

A. I was at the shaft on different occasions and

saw it.

Q. I'll ask you to state whether or not at that time
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you knew that pay had been found by them?

A. I knew that they had found pay there, yes, sir

;

they were sluicing when I was there.

Q. Sluicing in June, 1905 ?

A. Yes, sir, I think so.

Q. Now, how far was that shaft from the place you

discovered gold in that draw?

A. Well, it would be from two or three hundred to

four hundred feet.

Q. Four hundred feet. Had there been any other

shaft simk in that immediate vicinity?

Mr. PRATT.—That was Graham & Pounder he

was talking about, this shaft?

Mr. McGinn.—Yes, sir, Graham & Pounder's.

Now, just one moment, I'll ask you to refer to this

plat—let Mr. Staiford see that (referring to Plffs.

Exhibit No. 4). This being—these lines here which

I will mark A, B, C, D and E, being supposed to

represent the boundaries of the claim, of No. 3 as you

saw it out there in 1904 and 1905 ; now where was it

that that draw—this being the lower end of the claim ?

A. (Witness points to map.) This is Three, first

tier here ?

Q. Yes, sir, this is Three first tier, here (indicating

on plat).

A. Well, the draw runs across the claim in this

direction (indicating on PMs. Ex. 4) here, something

like that, on the lower end.

Q. Now, do you know the—with reference to the

corner marked "D"—the northeast corner of No. 3,

first tier, right limit, where Pounder & Graham had
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sunk their shaft ?

A. Well, they had sank their shaft about this di-

rection (indicating on said plat) from this corner

of Three, I should think about there.

Q. This plat is upon a scale of one inch to 50 feet

—one inch to 100 feet.

A. (Estimating on plat.) Why, the 100 feet will

—it would be in this corner here somewhere.

Q. About how many feet from that stake ?

A. It might be a hundred feet down-creek and not

far from this line (indicating).

Q. Will you just mark that with this pencil ?

A. It is a hundred feet to an inch.

Q. A hundred feet to the inch.

Mr. JENNINGS.—He is now locating the shaft of

' Pounder & Graham ?

Mr. McGinn.—Yes, sir—mark that with the letter

''F." (Witness marks.)

A. That's as near as I can say.

Q. And you say they were sluicing there when you

were out there in June of 1904—of 1905 %

A. Yes, sir.

Q. Now, what other work had been done in the im-

mediate vicinity of this claim when you were out

there in June, 1905'?

A. Well, in June Cook and Ridenour

—

A. In June Cook and Ridenour were working on

the upper end of what we called No. 4 first tier,—they

were sinking a shaft there.

Q. About how many feet from the lower line of

Three ?
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A. Of Th'ree—well, it might be fifty .feet—forty

or fifty feet I should say.

Q. Did—had you seen the shaft that had been put

down on No. 1 Below by Cook and Eidenour?

A. I saw a shaft at different times; I don't know

just at what time I did see it—I have been to the shaft

different times.

Q. Do you know where Klonos and others had put

a shaft down out there *?

A. Yes, sir, I know they had a shaft when I was

there ; I was down to the shaft different times.

Q. Where was that shaft? Indicate it upon the

plat (Plffs.' Ex.4).

A. Well, I'm not very positive as to where it was,

but I think it was on Four.

Q. This is upper Four, this is lower Four (indicat-

ing on said plat)

.

A. Well, it would be in here somewhere; I don't

know whether they called it lower Four, or the upper

end of Five.

Q. This is the dividing line between first and sec-

ond tier (showing witness on plat). A. This line?

Q. Yes.

A. I think the hole would be in here (indicating).

A. I'm not sure about that point.

The COURT.—What do you mark that point?

Mr. McGinn.—With the letter "G."

Mr. PRATT.—What shaft is that now?

Mr. JENNINGS.—The Klonos. shaft.

Mr. McGINN.—Now, do you know—you say a

shaft had also been put down on No. 3 above ?
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A. Yes, sir.

Q. Do you know who had put that shaft dtt'on?

A. No ; I only know that some French fellow, I be-

lieve, sank it that winter, the winter of 1904 or spring

of 1905.

Q. Do you know whether or not any pay-dirt was

found in that shaft ? A. Yes, I know it was.

The COURT.—You said No. 3 above, creek claim?

Mr. McGinn.—Three above discovery, first tier,

right limit?

A. Yes, sir.

Q. You say pay-dirt had been found there ; do you

know whether pay-dirt had been found in the shaft

sunk by Klonos ?

A. Yes, sir, I panned there; he asked me to pan

there ; Havery and Klonos I believe was there when

I was there.

Q. Do you know whether any shafts were sunk on

No. 2 first tier below, .at that time %

A. No, not that I know of—in June.

Q. Do you know when Cook and Ridenour got to

bedrock on this shaft they were sinking on Four?

A. It was some time that summer.

Q. Were you out there during that time?

A. I was out after they got to bedrock.

Q. Do you know whether they struck pay there ?

A. Yes, I know they found pay there.

Q. Do you know whether Fritz Block put a shaft

dow^n on No. 2 in—during that summer ?

A. No, sir, I do not know.

Q. I '11 ask you to state if the finding of these colors
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such as YOU have testified you found out there in this

draw and within the boundaries of No. 3, first tier,

right limit as described by you—the finding of these

colors,—taking into consideration the location of that

property with reference to the width of that valley,

the fact that gold had been discovered above and in

paj^ing quantities, and gold discovered below it in

paying quantities, and the fact that gold had also

been found by Pounder & Graham within a hundred

feet of the northeast corner or approximately within

a hundred feet of the northeast corner of this loca-

tion, whether the finding of those colors of gold would

justify you as an ordinarily ]3rndent man and not

necessarily a skilled miner, in going ahead and spend-

ing more money in the further development of that

property? A. It certainly would.

Q. It would justify you as a prudent man in doing

so would it? A. Yes, sir.

Q. Did you ever pan there after that time ?

A. Pan there after which time ?

Q. After June, 1905?

A. Yes, I have panned on the claim afterwards.

Q. On the surface ? A. No, I think

—

Q. In the draw?

A. I think that I panned in—I panned in June

different times there; the next time I panned there

I guess would be when, on the Ness & Weimer lay in

the winter—or summer, a jeav from that,

Mr. McGinn.—Now, I desire to offer in evidence

a certified copy of a notice of location of XJ. G. Hast-

ings.
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Mr. JENNIXGS.—That is, of course, subject to

the general objection we made, but it will l)e taken

up later.

The COURT.—Very well—do you want to exam-

ine it, Mr. Pratt?

Mr. PRATT.—Just one moment. (Examining

offered paper.) We will make the formal objection

that it is incompetent.

Objection overruled. Exception.

Mr. McGinn.—(Reading paper in evidence :)

[Defendants' Exhibit *'C"—Notice of Location by

W. C. Hastings.]

''No. 1478.

NOTICE OF LOCATION.
Claim No. 3 Below Side, R. Limit, on Dome Creek.

NOTICE IS HEREBY GIVEN that the under-

signed has located 20 acres of placer mining ground

situate in the Fairbanks Mining District, Third

Judicial Division of Alaska, and described as fol-

low^s, to wdt

:

1320 feet downstream along said Creek Claim No.

3 Below Discovery, on Dome Creek, 660 feet wide.

Discovered Jan. 2nd, 1904.

Located, Jan. 2/04.

W. G. HASTINGS, Locator."

Now, I will have to have that corrected ; it says W.

G. Hastings.

Mr. JENNINGS.—Oh, no, that is the same one.

Mr. McGinn.—The record shows it is "IT. G.

Hastings." It may be understood that is the same

one.
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The COUET.—Yeiy well.

Mr. McGinn.— (Eeading:) "Filed for record

March 24, 1904, at 30 min. past 11 A. M.

JAS. TOD COWLES,
' 'Commissioner and ex officio Eecorder,

:

• By John L. Long,

Deputy."

And then is attached the certificate that it is a true

copy.

Said location notice of U. G. Hastings being re-

ceived in e'vddence, and marked by the Clerk De-

fendants' Exhibit "C."

Q. Mr. Stafford, when you were out upon this

13roperty in June of 1905, state whether or not you

saw any tent on it or in the near vicinity of it '?

A. You mean on Three?

Q. Yes, sir.

A. On the lower end of Three, Cook and Eidenour,

I believe, had a tent there; there was a tent there

which I think they were living in.

Q. Can you state whether or not that tent was

within the lines, the exterior boundaries of Three as

you had seen them prior to that time ?

A. To the best of my recollection it was just inside

the line of Three, between the center stake and the

upper downstream corner stake.

Q. When you saw the stakes there in that same

month of June, 1905, that you testified to j^esterday,

did you notice an3i;hing about the upper center

stake—any writing on it in June of 1905?

A. Yes, there was Hastings' location notice; there
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was also writing on the other side of it, the upstream

side of it—there was a location notice there.

Q. Do you know whose notice that was?

A. That was the Fritz Block location.

Q. That was a No. 2 location ? A. Yes, sir.

Q. So it was on one and the same stake?

A. Yes, sir; one and the same stake.

Q. NoAv, Mr.—when were you next on the property

out there after the summer of 1905?

A. I was there in December, 1905, at the latter end

of December, I think.

Q. What did you do on that occasion ?

A. Wh}', I didn't do anything particularly; I went

down to—there was—I had let a lay on the ground,

or two Isijs rather, and I went down to see what they

had done.

Q. AVhen were these lays given if you recall ?

A. There was a lay given to Ness & Weimer about

the first of November, I think, or the last of Octo-

ber—or November.

Q. Where did that ground—what did that lay

cover ?

A. It was on the lower 330 feet of the gromid. No.

3.

Q. Had there any lays been ;et to any other per-

sons or persons prior to that?

A. I had let a lay to Tracy Hope prior to that.

Q. When was that lay let ?

A. That lay was let in September, 1905.

Q. Do you know what part of September?

A. No, I couldn't say; sometime in September,
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possibly the first part of September.

Q. Did YOU pay the balance of this two hundred

and fifty dollars to Mr. Hastings as is set forth in

this agreement—this contract of sale ?

A. Yes, sir.

Q. Did 3"0U receive a deed from him to the prop-

erty? A. Yes, sir.

Mr. McGINK".—We desire now to introduce in evi-

dence a certified copy of a deed from U. G. Hastings

to Eichard Stafford. (Handing paper to counsel

for plaintiffs.)

Mr. PRATT.—If the Court please, we desire to

object to the introduction of this deed on the ground

that it is incompetent, immaterial and irrelevant;

the specific objection being that tefore a mining

claim comes into existence, the locator must stake the

ground—^mark the boundaries,—and must make a

discovery; he must miake it, or some one muct make

it on his behalf ; and prior to the happening of those

two events he has nothing to convey.

Now, there is no proof here that there was any dis-

covery of gold made by Mr. Hastings or by anyone

in his behalf prior to the date of this instrument ; and

there is no proof that he was in possession and trying

to make a discovery. Those California cases that

announce that extreme doctrine, that were combatted

so vigorously b}' one of the members of that same

court, it seems to us some suggestion was in the case

of where the staker was in the actual possession and

was proceeding diligently to make, a discovery.

Nothing of that kind appears here.
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The COURT.—In any view of the case, Mr. Pratt,

this deed is admissible under this evidence even if

your contention as to the law is correct. I don 't care

to comment on the evidence.

]\Ir. PRATT.—We reserve the exact question to be

presented later to the Court upon the authorities.

The COURT.—Very well, the objection may be

overruled.

Plaintiffs except.

Mr. McGinn.—(Reading the offered instrument

in evidence.)

[Defendants' Exhibit "D"—Instrument, Dated

September 8, 1905, Hastings-Stafford.]

"No. 12164.

THIS INDENTURE, Made this 8th day of Sep-

tember in the year of our Lord one thousand nine

hundred and five, between U. G. Hastings, of Cleary

Creek, in the District of Alaska, the party of the first

part, and Richard H. Stafford, of Fairbanks, Alaska,

the party of the second part, WITNESSETH:
That the said party of the first part, for and in con-

sideration of the sum of Two Hundred and fifty Dol-

lars, lawful money of the United States of America,

the receipt w^hereof is hereby acknowledged, does by

these presents grant, bargain, sell, remise, release

and forever quitclaim unto the said party of the sec-

ond part, and to his heirs and assigns,

Placer mining claim Number Three (3) below Dis-

covery, first tier, right limit, on Dome Creek, in the

Fairbanks Mining and Recording District, District

of Alaska;
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Together with all the metals, ores, gold and silver-

bearing rock and earth therein, and all the rights,

privileges thereto incident, or therewith nsually had

and enjoyed;

TO HAVE AND TO HOLD all and singular the

said premises, together with the appurtenances and

privileges thereto incident, unto the said party of the

second part, his heirs and assigns forever.

IN WITNESS WHEREOF, the said party of the

first part has hereunto set his hand and seal, this the

day and year first hereinbefore written.

(W) U. G. HASTINGS. (Seal)

Signed, sealed and delivered in the presence of:

J. J. ROGEES.
A. J. STEELE.

Properly acknowledged.

Filed for record Sept. 23, 1905, at 45 min. past 2

P. M.

E. M. CARE,
Commissioner and ex-officio Recorder.

By John L. Long,

Deputy.

Said instrument being received in evidence and

marked by the Clerk Defendants' Exhibit ''D," etc.

Mr. McGinn.—Now, will you answer that ques-

tion, Mr. Stafford?

Mr. PRATT.—Your Honor, it seems to me the ob-

jection should be good as to the amount that was

paid, and that is the objection; if he wants to show

that the option was given we have no objection to

that.

The COURT.—Well, if you're going into it at all,
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(Testimony of Eiehard Staltord.)

that's the only purpose it can have, to show what it

was considered by the people that took the option,

that it was worth.

Q. Xow, before receiving this deed, Mr. Stafford,

did you give any other person or persons an option

to by any of this property?

Objection overruled. Exception.

A. I sold a three-quarters interest about that time

to Crawford, Miller, and de Journel.

Q. ghat was the consideration? A. $1,500.00.

Q. Who retained the other interest?

A. I retained the other one-fourth.

Q. Do you know just when you did that?

A. No, it was some time about that time.

The COUET.—About what time—the execution of

the deed? A. Yes, sir.

Mr. McGinn.—Had you given any option before

that time—before receiving a deed from anyone?

A. Yes, sir; I had given an option to James Mc-

Namee.

Q. Was the option to McNamee, or a mian by the

name of Field ? A. The option was to McNamee.

Q. What was the consideration? What was the

amount of the purchase price mentioned in the op-

tion ? A. It was two thousand dollars.

Q. When was that option given ?

A. Some time in the latter part of August.

Q. Of nineteen five ? A. Yes, sir.

Q. Do you know what became of that option ?

A. No, I don't know what became of it; Miller &
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de Journel had that option; it was an option they

bought in.

Q. That's the option they bought under?

Mr. PEATT.—Who was that option to?

Mr. McGinn.—An option to McNamee, and also

the option they bought under ; I will show that more

clearly by Mr.—I desire to introduce in evidence cer-

titled copy of a deed dated September 23d, 1905, be-

tween Richard Stafford and E. M. Crawford, H. J.

Miller, and Jeanne de Journel.

Mr. McGINN.—(Eeading instrument in evi-

dence:)

[Defendants' Exhibit "E"—Instrument, Dated

September 23, 1905, StaffordHCrawford et al.]

"No. 17297.

THIS INDENTUEE Made the 23rd day of Sep-

tember A. D., 1906, between Eichard Stafford, party

of the first part, and E. M. Crawford, H. J. Miller,

and Jeanne de Journel, parties of the second part,

AVITNESSETH:
That the said party of the first part, for and in con-

sideration of the sum of two thousand dollars, in law-

ful money of the United States, to him in hand paid

by the parties of the second part (the receipt whereof

is hereby acknowledged), has remised, released and

quit-claimed, and does hereby remise, release, and

forever quit-claim unto the said parties of the second

part, their heirs and assigns, an undivided (%)
three-quarters interest in and to all and singular that

certain piece or parcel of land and premises de-

scribed as follows, to wit

:
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Placer Mining Claim Number Three (3) Below

Discovery, first tier, right limit on Dome Creek, in

the Fairbanks Recording District, in the District of

Alaska, containing 20 acres, more or less, together

with all and singular the tenements, hereditaments

and appurtenances thereunto belonging or in any-

wise appertaining, and the rights, privileges and

franchises incident thereto, and the rents, issues and

profits thereof.

TO HAVE AND TO HOLD the said premises, to-

gether with the appurtenances, unto the said parties

of the second part, their heirs, executors, adminis-

trators and assigns Forever,

IN WITNESS WHEREOF the said party of the

first part has hereunto set his hand and seal the day

and year herein first mentioned.

RICHARD STAFFORD. (Seal.)

Signed, sealed and delivered in the presence of

:

JEREMIAH COUSBY.
FERNAND DE JOURNEL.

Properly acknowledged.

Filed for record Jan. 4th, 1907, at 35 min. past 10

A. M.
G. B. IRWIN,

Recorder.

By John L. Long,

Deputy.

Then there is the certificate of the Commissioner

that it is a time and correct copy of the instrument

recorded in Volume 8 of Deeds at page 23. We ask

that this be marked Defendants' Exhibit "E."

The COURT.—It may be so marked. (Instru-
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(Testimony of Eichard Stafford.)

ment so marked by Clerk.)

Mr. McGinn.—Do you know whether that instru-

ment was executed on the 23d day of September,

1905? A. It was executed on that day.

Q. And what became of it, do you remember, Mr.

Stafford?

A. The deed was placed for a wdiile in the Bank,

and then it was in care of de Journel.

Q. Placed in escrow, was it?

A. Yes, sir ; in trust.

Q. Did you afterw^ards sell—wdiat became of your

quarter interest in this property, Mr. Stafford?

A. I afterwards sold my quarter interest to

—

Q. To who ? A. To Thomas P. Aitken.

Q. For what consideration?

A. Ten thousand dollars.

Q. Do you remember the date?

A. It was in—it was in December or possibly the

first of January in

—

Mr. McGinn.—We desire now to introduce in evi-

dence a certified copy of deed from Eichard Stafford

to T. P. Aitken, but I notice the consideration men-

tioned in the deed is $5,000.00—that was the correct

consideration, was it ?

A. Yes, sir; that consideration was put in at his

suggestion; the true consideration through, wrs ten

thousand dollars.

(Mr. McGinn reads instrument in evidence as fol-

lows:)
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[Plaintiffs' (Defendants') Exhibit **F"—Quitclaim
Deed.]

''17433

QUITCLAIM DEED.
THIS INDENTURE, Made this 18th day of De-

cember, A. D. 1906, between R. H. Stafford, of Fair-

banks, Alaska, the party of the first part, and Thos.

P. Aitken of Cleary, Alaska, party of the second part,

WITNESSETH: That the said party of the first

part, for and in consideration of the sum of five thou-

sand dollars ($5,000.00) lawful money of the United

States of America, to me in hand paid by the said

party of the second part, the receipt whereof is here-

by acknowledged, does by these presents remise, re-

lease, and forever quit-claim unto the said party of

the second part, and to his heirs and assigns, the fol-

lowing described placer mining ground, situate, lying

and being in the Fairbanks Mining and Recording

District, District of Alaska, particularly bounded

and described as follows, to wit:

All my right, title, and interest in Placer Mining

Claim Number Three (3) below Discovery, first tier,

right limit. Dome Creek, Fairbanks Mining and Re-

cording District, District of Alaska. Together with

all and singular the tenements, hereditaments, and

appurtenances thereunto belonging or in anywise ap-

pertaining, and the reversion and reversions, re-

mainder and remainders, rents, issues, and profits

thereof.

TO HAVE AND TO HOLD all and singular the

said premises, together with the appurtenances, unto
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the said party of the second part and to his heirs and

assigns forever.

IN WITNESS WHEREOF the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

R. H. STAFFORD. (Seal)

Signed, sealed and delivered in presence of

:

F. C. KRAUSE.
A. V. KRAUSE.

Properly acknowledged.

Filed for record Jan. 16th, 1907, at 2 P. M.

G. B. ERWIN,
Recorder.

By Henry T. Ray,

Deputy."

Then follows the certificate of the commissioner

that it. is a true copy of the deed of record (Vol. 8,

p. 57, Records of Fairbanks Recording District).

We ask that this be marked Plaintiffs' (Defendants')

Exhibit ^'F."

The COURT.—It may be so marked.

Whereupon the Clerk marked said deed in evi-

dence ''Defendants' Eixhibit F," etc.

Mr. McGINN.—^We desire now to introduce a

deed from Thomas P. Aitken, to R. C. Wood.

(Mr. McGinn reads said offered instrument in evi-

dence as follows) :

[Defendants' Exhibit *'G"—Instrument, Dated

January 15, 1907, Aitken—Wood.]

"17435.

THIS INDENTURE, Made the 15th day of Janu-

ary, in the year of our Lord one thousand nine hun-
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dred and seven, between Thomas P. Aitken of Fair-

banks, Alaska, party of the first part, and R. C.

Wood of Fairbanks, Alaska, the party of the sec-

ond part,

WITNESSETH: That the said party of the first

part, for and in consideration of the sum of one dol-

lar ($1.00) and other good and valuable considera-

tions, Gold Coin of the United States of America,

to him in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

has granted, bargained, sold, remised, released and

forever quitclaimed, and by these presents does

grant, bargain, sell, remise, release and forever quit-

claim unto the said party of the second part, and

to his heirs and assigns, all of his right, title, and

interest in and to the following described mining

property, located on Dome Creek, a tributary of

Chatanika River, in the Fairbanks Recording Dis-

trict of Alaska, to wit

:

That certain Placer Mining Claim known as Num-

ber Three (3) below Discovery, on the first tier of

benches, right limit, on said Dome Creek, the said

propert}^ being the same as that heretofore conveyed

to the said party of the first part by Richard H.

Stafford, together with all the tenements, heredita-

ments, and appurtenances thereunto belonging or

in any mse appertaining, and the rents, issues, and

profits thereof, and also all the estate, right, title, in-

terest, property, possession, claim and demand what-

soever as wtII in law as in equity to the said party

of the first part, of, in or to said premises, and every

part and parcel thereof, with the appurtenances.
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TO HAVE AND TO HOLD all and singular the

said premises, together with the appurtenances and

privileges thereunto incident, unto the said party of

the second part, and to his heirs and assigns For-

ever.

IN WITNESS WHEEEOF, the said party of the

first part has hereunto set hands and seal the day

and year first above written.

THOMAS P. AITKEN. (Seal)

Signed, sealed and delivered in presence of

:

SAMUEL A. BONNIFIELD.
J. L. McGinn.

Proper acknowledged.

Filed for record January 16, 1907, at 2 P. M.

G. B. ERWIN,
Recorder.

By Henry T. Ray,

Deputy."

Notarial Seal—and then follows the certificate of

the Commissioner that it is a true and correct copy

of the deed as it appears in Vol. 8 of Deeds at page

59.

The COURT.—It may be admitted and marked.

Marked by the Clerk Defendants' Exhibit "G,"

etc.

Mr. McGINN.—Now, we desire to introduce in

evidence a deed dated December 15th, 1905 (?), of

R. C. Wood— (starts to read).

Mr. PRATT.—Well, wait a minute, will you—just

make your offer, will you, so we can object. We
object to that as incompetent, irrelevant and imma-

terial, and we call attention specifically to the fact
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that this deed is dated in December, 1909, and this

action was commenced March 3, 1909. Certainly

they can't introduce deeds subsequent to

—

The COUET.—Oh, yes, I think so, Mr. Pratt. I

think the law is clear on that—objection overruled.

Mr. PRATT.—Sir?
Mr. McGinn.—An outstanding title in somebody

else can be shown.

Mr. PRATT.—Doesn't that relate to the date of

the commencement of the action?

The COURT.—I don't think so—not in ejectment

proceedings.

Plaintiffs except.

,Mr. McGINN.—(Reading offered instrument in

evidence:)

[Defendants' Exhibit *'H"—Instrument, Dated

September 15, 1909, Wood—Sullivan et al.]

"THIS INDENTURE, Made this 15th day of De-

cember, 1909, by and between R. C. Wood of Fair-

banks Alaska, party of the first part, and M. L. Sul-

livan, John L. McGinn, E. T. Barnette, J. C. Ride-

nour, and Henry Cook, parties of the second part.

WITNESSETH: That the said party of the first

part, for and in consideration of the sum of One Dol-

lar and other good and valuable considerations to

him in hand paid by the said parties of the second

part, the receipt whereof is hereby acknowledged,

has granted, bargained, sold, remised, released and

forever quitclaimed, and by these presents does

grant, bargain, sell, remise, release and forever quit-

claim unto the said parties of the second part, and

to their heirs and assig-ns, all of his right, title, and
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interest in and to the following described mining

property, located on Dome Creek, a tributary of the

Chatanika Eiver, in Fairbanks Eecording District,

District of Alaska, to wit:

That certain placer mining claim known as Num-
ber Three Below Discovery, on the first tier of

benches and right limit of said Dome Creek, the said

property being the same as that heretofore conveyed

to the said party of the first part by Thomas P.

Aitken, together with all of the tenements, heredita-

ments and appurtenances thereunto belonging or in

anywise appertaining, and the rents, issues, and

profits thereof, and also the estate, right, title, inter-

est, property, possession, claim and demand what-

soever, as well in law as in equity of the said party

of the first part, of, in, and to the said premises and

every part and parcel thereof, with the appurte-

nances.

TO HAVEi AND TO HOLD all and singular the

said premises, together with the appurtenances and

privileges thereunto incident, unto the said parties

of the second part, and to their heirs and assigns,

Forever.

M WITNESS WHEREOF the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

R. C. WOOD. (Seal)

In the presence of

:

ARTHUR FRAME.
EDITH L. Mccormick.

(Properly acknowledged.

We ask that this deed be marked Defendants' Ex-

hibit "H."
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The COURT.—It may be so marked.

Said deed being marked b}^ the Clerk Defendants'

Exhibit '^H," etc.

Mr. McGINN.—Now, I desire to introduce in evi-

dence a deed from Miller, de Journel, Jeanne de Jour-

nel, and Deetering, parties of the first part, to E. T.

Barnette, Henry Cook, J. 0. Ridenour, M. L. Sulli-

van and John L. McGinn, parties of the second part.

[Defendants' Exhibit **I"—Instrument, Dated Sep-

tember 12, 1908, Miller et al.—Barnette et al.]

''24432.

THIS INDENTURE, Made and entered into this

12th day September, 1908, by and between H. J. Mil-

ler, F. de Journel and Jeanne de Journel, his wife,

R. M. Crawford, and William Deetering, parties of

the first part, and E. T. Barnette, Henry Cook, J. C.

Ridenour, M. L. Sullivan, and John L, McGinn, par-

ties of the second part,

WITNESSETH: That the parties of the first

part, for and in consideration of the sum of One

Dollar ($1:00) and other good and valuable consider-

ations to them in hand paid by the parties of the sec-

ond part, the receipt whereof is hereby acknowl-

edged, do hy these presents grant, bargain, sell, and

convey unto the parties of the second paii:, all of

their right, title, and interest in and to that certain

placer mining claim- situate on Dome Creek in the

Fairbanks Recording District, Territory of Alaska,

more particularly described as follows, to wit

:

Certain Placer Mining Claim kno\vn as Bench

Claim Number 3 below Discovery, on the first tier,

right limit, of Dome Creek, said claim adjoining
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Creek Claim Number 3 below Discovery on Dome
Creek, and immaediately below Bench Claim Number
2 below Discovery on the right limit of said Dome
Creek, which said Bench Claim Number 3 was lo-

cated by W. G-. Hastings"—now they have got it ''W.
G. Hastings" again; it should be U. Gr. Hastings—

I

am satisfied it should be corrected in the record.

Mr. PRATT.—O, I think there is no doubt it is the

same one.

Mr. McGinn.—Continuing : "Located by U. G.

Hastings on January 2d, 1904, and recorded in Vol-

ume 2, on page 301 of the records of location notices

now in the office of the Recorder of the Fairbanks

Recording District, Territory of Alaska, reference

to which notice of location is hereby made for the

purpose of more particularly describing said prop-

erty.

Together with all and singular the tenements, hei^

editaments and appurtenances thereunto belonging

or in anywise appertaining, and the reversion and

reversions^ rents, issues and profits thereof.

TO HAVE AND TO HOLD the above granted

and described premises, with the appurtenances,

unto the said parties of the second part, their heirs

and assigns Forever.

And the said parties of the first part, for them-

selves, their heirs, executors and administrators, do

hereby covenant and agree to and with the said par-

ties of the second part, their heirs and assigns, that

they or either of them^ has not made, done, committed,

executed or suffered any act or acts, thing or things
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whatsoever, whereby or by means whereof the said

premises or any part or parcel thereof, noAY or at

any time hereafter shall or may be charged or en-

cmnbei"e.d in any manner or way whatsoever, save

and except two leasehold estates now existing- against

said property, one in favor of 0. B. Atwell and J. E.

Riley, and the other in favor of J. L. Weimer and

Andrew Ness, and that said parties of the second

part, their heirs and assigns, shall and may at all

times, hereafter peac«bly and quietly have, hold,

use, occupy, possess and enjoy the above granted

premises and every part or parcel thereof, with the

appurtenances, without any let, suit, trouble, mo-

lestation, eviction or disturbance of the said parties

of the first part, their heirs and assigns, or of any

other person or persons lawfully claiming or to claim

the same by, through, or under the said parties of

the first part, and that said premises are now free,

discharged, and unencumbered of and from all for-

mer and other grants, titles, charges, estates, judg-

ments, encumbrances of whatever kind soever, made,

granted, created, or existing by vii*tue of any other

acts of the parties of the first part, save and except

as to the leas/iold estates hereinbefore mentioned.

JEANNE de JOURNEL. (Seal)

FERNAND de JOURNEL. (Seal)

R. M. CRAWEORD. (Seal)

H. J. MILLER. (Seal)

WILLIAAI DEETERING. (Seal)

Signed, sealed and delivered in the presence of:

S. ASHEXM.
ROSENDAHL.

Properly acknowledged.
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(Testimony of Richard Stafford.)

Filed for record September 14tli, 1908, at 5 min.

past 9 A. M.

H. J. MILLER,
Recorder.

By Henry T. Ray,

Deputy."

Then follows the certificate as to the record, Vol-

ume 11 of the Deeds, page 617. We ask that this

be marked Defendants' Exhibit "I."

The COURT.—It may be so marked.

Whereupon the Clerk marked said instrument in

evidence as Defendants' Exhibit "I," etc.

Mr. McGrlNN.—Now, Mr. Stafford, when did you

next see the stakes—that is, particularly see the

stakes of No. 3, first tier, after you were out there

in December, 1905^—in December, 1906, did you pay

any attention to the stakes there at that time ?

A. No, I didn't go around the stakes.

Q. You wanted to see

—

A. I wanted to see if there was any work done on

the claim and that it was represented.

Q. State whether or not the work was done.

A. There was work done on the lower end of the

claim by Weimer & Ness.

Q. What work?

A. They had a cabin built there, and a hole sank

quite a distance.

Q. You think that was about the first of Decem-

ber?

A. Well, now, it was in December—the latter joart

of December, I think.
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(Testimony of Richard Stafford.)

Q. How deep was their hole at that time %

A. Well, their hole would be possibly from 20 to

60 feet if cleaned out, I should think.

Q. State whether or not that work was of more

than the value of one hundred dollars.

A. Yes, sir.

Q. And whether or not it was within the bound-

aries of this property you have testified concerning?

A. Yes, sir, it was.

Q. How long did you remain there, Mr. Stafford?

A. I didn't remain there but a short time.

Q. When were you next out there?

A. I went over in March, I think, 1906,

Q. Did you go then to this claim ? A. Yes, sir.

Q. What did you do there on that occasion ?

^. I went over there about the first of March;

we were going to have the claim surveyed, and there

was some dispute about the upper line—^the uphill

line, there were other parties working there.

Q. Who were those other parties?

A. The parties on the second tier of benches.

Perry was one—Perry & Westby, I think.

Q. That's Captain Westby, that used to be chief

of police here? A. Yes, sir.

Q. And Tom Perry isn't it—you call him Tom

Perry, don't you? A. I couldn't say.

Q. Where were they working?

A. Working on the second tier of benches, oppo-

site to No. 3.

Q. Will you indicate upon this plat that has been

marked Plaintiffs' Exhibit 4 just about where
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(Testimony of Eicliard Stafford.)

Westby & Perry were working at that time ?

A. They would be working, I would judge, on this

property—let's see. (Pointing to said exhibit.)

This is Two right here, isn't it?

Q. No, this is Pour; this is Three (counsel indi-

cates) ; here is where the lines of Two came down.

A. Well, I think they were working, as near as I

could judge, in here (indicating) in this lower No. 3.

Q. Well, wasn't it upon this disputed ground

—

this piece of ground here (indicating) on upper

Three instead of lower Three?

A. Well, I know they were 330 feet—the first lay—

from the lower end of Three, and AtT\^ell had a lay

of 660 feet.

Q. Six hundred and sixty feet from there up ; and

it was about in the middle of AtwelPs laj^ that they

were working across the line? A. Well

—

Q. He has got it right—where is that rule, your

Honor? (Gets ruler from Court.) You say Wei-

mer & Ness had 300 feet?

A. They had three hundred and some feet, and

there is a fraction in there—it is longer on that side

of the claim icas—^that is they were to have 100 feet

more, which would be 400 feet.

Q. They would have about 400 feet?

A. Yes, sir.

Q. And then Atwell & Eiley had—
A. The Atwell & Riley lay started at 330 feet from

the upstream line and extended six hundred and sixty

feet downstream.

Q. That would be about there, wouldn't it (meas-
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(Testimony of Richaid Staifoid.)

uring with ruler on plat), about there % 600 feet, that

would be about the boundary, wouldn't it, Mr. Staf-

ford, approximately? A. I should judge.

,Q. This would be about right (indicating to jury).

Q. NoAv, where were Perry & Westby working

about that time ?

A. They were working, on that map it would be

ujDper No. 3, about fifty or a hundred feet from the

line of No. 3 first tier ; the}^ were working on the sec-

ond tier.

Q. That is, aboye this line (indicating) %

A. Yes, sir.

Q. Upliill from that line ? A. Yes, sir.

Q. Well, what did you do out there on that occa-

sion ?

A. I established some stakes between—along that

line—to show them the boundaries.

Q. How many stakes did you establish?

A. Why, I put stakes along there every little dis-

tance; I couldn't say how many—temporary stakes.

Q. When you were out there in December, did you

notice whether anybody else had staked the property

at that time ?

A. No, I didn't look at th-e stakes at that time.

Q. Didn't look oyer the stakes at that time?

A, No, sir.

,Q. Did you pay any particular attention to the

stakes in March, 1906, when you were there ?

A. Yes, sir.

Q. Did you go to all of the stakes ?

A. I went to all of them except the lower corner
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had disappeared—^tlie lower uphill corner stake.

Q. That would be the northeast corner stake ?

tA. Yes, sir, the northeast corner stake.

Q. That had disappeared? A. Yes, sir.

Q. And with that exception, were all the stakes

standing there? A. They were.

Q. Well, did you establish any corner stake there

at that time, in March, 1906.

A. I set a corner stake there in March—in the first

part of March, 1906 ; later on we had that claim sur-

veyed properly, probably two weeks later, or three

weeks.

Q. Now, in March, 1906, did you place any writ-

ings on any of the other stakes ? A. In March ?

Q. Yes, sir. A. No, sir.

Q. That is, the only stake you placed any writing,

you established that stake there and you wrote upon

it, did you ? A. Yes, sir, I wrote

—

Q. What did you write on it?

A. Corner Stake No. 3, first tier—lower corner

stake No. 3, first tier bench.

Q. How long were you out there in March ?

A. I was out there a couple of days in the fore part

of March, the time I speak about.

Q. Did you return again there in March ?

A. I went back in March, yes, sir.

Q. Anybody with you ?

A. I went over from Fairbanks with the surveyor,

Jaclison, and Nate Zeimer, and Prosser went along

from discovery on Dome down to No. 3.

Q. Is that the time Mr. Jackson surveyed the
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claim'? A. Yes, sir.

Q. Do you know whether that was March, or

April ?

A. Well, it would be possibly in April; the snow

was melting at the time, and there was considerable

water in some of these draws.

Q. Did you know William Woodward?
A. Yes, sir.

Q. State whether or not he was with you on that

occasion.

A. We had Woodward come over from Little Eldo-

rado where he was working; he came around by the

mouth of Dome up to No. 3.

Q. Now, just state what occurred there that day,

and what was done.

Q. Start in and tell what you did—you started in

at the upper center initial stake %

A. We started from the upper center initial stake.

Q. Did you see any writings on that when you were

there in 1906—March, 1906, with Woodward?

A. Yes, sir.

Q. What was the writings at that time ?

A. The location notice of U. G. Hastings was writ-

ten on the stake. On the opposite of the stake I

think, on the No. 2 side, was Fritz Block's location.

Q. I'll ask you to state whether that was the same

writing you saw on that stake in September, 1904,

when you were out there.

A. It was the same writing.

Q. And the same writing you saw when you were

there in June of 1905 ?
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The COURT.—Now, what stake is this^

Mr. McGinn.—Upper center stake, initial stake.

The WITNESS.—The initial stake.

Mr. McGinn.—State whether the writing could be

plainly read—or easily read.

A. It wasn't extra good writing; you could read it

plainly.

Q. The pencil marks were clear were they ?

A. Yes, sir.

Q. You have already described that stake Mr.

Stafford? A. Yes, sir.

Q. Then, from that stake where did you go ?

A. I think we went to the southeast corner stake,

the uphill corner stake, upstream.

Q. Who went with you ?

A. Why, Woodward and Mr. Jackson.

Q. And what did Mr. Woodward do if anything

—

not what he said

—

Q. Well, he pointed out the stake, did he ? Leave

out the identification ? A. Yes, sir.

Q. Did you see that stake'? A. Yes, I did.

Q. Did you see what was written on it ?

A. There wasn't much writing on it there at that

time.

Q. Why Mr. Stafford?

A. There had been other markings put on that

stake.

Mr. McGinn.—You say that part of the writing

had beqn obliterated?

A. Yes, sir.

The COURT.— * * * What was left would
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indicate what claim it referred to, not what was oblit-

erated.

Mr. McGinn.—Reading the question, it is the

same one way or the other—well, what was left on the

stake? Of course, that makes it bad, because he

says there was so many wTitings there. Were there

any writings there on the stake that pertained to No.

3 claim, right limit ?

A. It was marked "No. 3, first tier," is all I re-

member of at the time.

Mr. McGinn.—You had seen that stake before?

A. Yes, sir.

Q. AYhen had you seen it?

A- Different times before.

Q. You saw it in September, 1904?

A. No, sir, I think not—yes, in September, 1904.

Q. And June

—

A. Yes, sir, June of 1905, different times—and in

July.

Q. And was this w^riting you saw on the stake as

you say when you were there with Woodward, a part

of the same writing that you saw in June, 1905 ?

A. I should say it was.

Q. Do you remember what part had been obliter-

ated?

A. No, I couldn't say what part had been obliter-

ated.

Q. That was obliterated as a result of the elements

was it, that is, the rain and air, or was it scratched

out?

A. Well, it was—there had been other parties blaz-
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ing and they had cut some of these stakes oif

.

Q. And in doing that, they cut off part of the writ-

ing?

A. They obliterated part of this writing that was

on.

Q. I believe you testified Mr. Woodward pointed

that stake out ? A. Yes, sir.

Q. Now from there where did you go?

A. We went to the southwest corner stake, down-

hill.

Q. The southwest corner? A. Yes, sir.

Q. That would be the upstream corner next to the

creek—the creek claim? A. Yes, sir.

Q. What kind of a stake did you see there in April

of 1906? A. A stake there about four feet tall.

Q. What did Mr. Woodward do with reference to

that stake, if anything?

A. He pointed out that stake as

—

Mr. PEATT.—Wait a moment—we object to what

he pointed it out as.

Mr. McGINX.—Just stop there—he jDointed it out

—did you look at that stake at that time ?

A. Yes, sir.

Q. What did 3^ou see written upon it ?

A. "Corner stake of No. 3, first tier," and there

was arrows on the stake 330 feet marked on one side,

and 1320 feet pointing the other way.

Q. What way did it point, upstream or downstream

1320 feet ? A. Downstream and uphill.

Q. And the 330 feet was uphill in the direction of

the center stake? A. Yes, sir.
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Q. Was there anything upon that that you recall ?

A. I think not, on the corner stake.

Q. A¥hat kind of a stake was that ?

A. That was a tree squared off about four feet

high.

Q. Was there any other writings on the other side

of that stake that you paid au}^ attention to %

A. I didn 't notice any other writings on that stake,

no, sir.

Q. I'll ask you to state whether or not you saw that

stake in September of 1904 when you were out upon

the ground ?

A. Yes, sir, I saw the same stake.

Q. The same stake ? A. Yes, sir.

Q. The stake standing in the same place as when

you were there in 1906 with Jackson and Mr. Wood-

ward? A. Yes, sir.

Q. You also saw that stake there in June of 1905 ?

A. Yes, sir, I did.

Q. Had it been hurt in any way ?

A. No, I think that stake was as it had been.

Q. The writing was—could be easily seen ?

A. Yes, sir.

Q. Easily read? A. Yes, sir.

Q. Now, from there where did you go, you and Mr.

Jackson and Mr. Woodward %

A. We went down the line from there to the north-

west corner.

Q. That's the stake you say you established there

in March—or—no, that's next the creek claim also,

isn't it? A. Yes, sir.
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Q. What did Mr. Woodward do there, if anything ?

A. He pointed that stake out.

Q. What stake did h(i point out ?

A. The northeast—or northwest corner stake,

claim No. 3 first tier.

Q. What was written upon that stake ?

A. "Corner Stake No. 3 first tier"; there was also

arrows pointing in the direction uphill and upstream.

Q. How many feet upstream'?

A. I think 1300 feet upstream—1320—and 330 feet

uphill.

Q. Is that the same stake that you had seen there

in June—or September of 1901: ?

A. It's the same stake.

Q. You first saw that stake in July, did you, 1904?

A. In July and September, 1904, and June of 1905.

Q. The stake in about the same condition as when

you saw it in those years? A. Yies, sir.

Q. Had no trouble in reading them f A. No, sir.

Q. State whether or not it was a bui'nt stake.

A. No, it wasn't burnt.

Q. There had been a fire through there, Mr. —
A. There had been a fire over that country, yes, sir.

Q. Was that before or after this claim was staked ?

Claim No. 3?

Q. AVell, I don't care anything about it—then from

there where did you go ?

A. We went to the lower center stake.

Q. Lower center stake? A. Yes, sir.

Q. Was that—did—what did Mr. Woodward do

with reference to that stake ?
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A. He pointed that stake out.

Q. And what kind of a stake was it ?

A. That was a ti*ee squared off about four feet

high.

Q. Was that the same stake you saw there in eTune

and September—or July and September, 1904, and

June of 1905 % A. Yes, sir.

Q. Did it haye the same writings upon it %

A. Yes, it had the same writings

—

Q. Well, what did it haye upon it ?

A. It had "Lower center end stake No. 3 first tier,

bench."

Q. That was the same stake you had seen there be-

fore? A. Same stake.

Q. And then from there where did you go %

A. We went uphill, and established the southeast

corner stake.

Q. Or the northeast corner ?

A. Well,—the northeast corner stake, it was.

Q. Well, had you established a stake before there,

in March ?

A. I had set a temporary stake up there.

Q. This time you established the permanent stake %

A. Yes, sir.

:Q. What kind of a stake did you establish there?

A. A stake about four feet high, three or four

inches square.

Q. And what did you WTite upon it

!

A. We wrote "The corner stake of"—we wrote

"The northwest—the northeast corner stake, No. 3,

first tier.
'

' I belieye Jackson wrote on the stake also.
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Q. Now, in that vicinity, I'll ask you to state

whether or not you saw a road along there.

A. O, there was a road that ran from jnst below

that corner stake, ran across the lower end of the

claim.

Q. Do you know whether or not it ran along the

line on the lower end of the claim ?

A. Eight along close to the line.

Q. When did you first see that road there ?

A. Well, there was a road there in June, 1905.

Q. That's the first time you saw it. Now, was this

tent you say you saw there above or below that road

—

upstream or dowTistream f

A. Well, in 1905 in June there was a tent on the

uphill—on the upstream side of the road on No. 3.

Q. On No. 3? A. Yes, sir.

Q. You're sure that tent was on No. 3 Mr. Staf-

ford?

A. Yes, sir, I'm sure it was on—it was inside my
location, I know that.

Q. Now, Mr. Stafford, since you sold out to Mr.

Aitken in 1906, I'll ask you to state whether you have

any interest of whatsoever nature in that property

out there ?

A. No, sir, I have no interest whatever.

Q. Have you any interest at the present time in the

outcome of this lawsuit in au}^ way ? A. No, sir.

Q. That's all. O, just one moment—Mr. Stafford,

do you know where William Woodward is at the

present time ?

A. I don't know where he is; he is outside some-
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where I believe. That's all.

Cross-examination.

By Mr. PRATT.—He had lived here right along

until just this last year, hadn't he ?

A. He lived here off and on until I know last sum-

mer he left; he told me he was going to Central

America.

Q. What is your native state ?

A. I was born in Canada.

Q. Sir t A. I was born in Canada.

Q. In Canada? A. Yes, sir.

Q. When did } ou come over to Alaska ?

A. I came to Alaska—into this part of Alaska, in

the summer of 1904.

Q. 1904. Where did you come from?

A. I came from Dawson, Yukon Territory.

Q. How long did you stay in the Dawson country ?

A. I had been there since the Spring of 1908.

Q. 1898 you mean ? A. Ninety-eight, yes, sir.

Q. Eighteen and ninety-eight? A. Yes, sir.

Q. What business did you follow there ?

A. I had been mining there.

Q. Mining? A. Yes, sir.

Q. Mine-worker, or prospecting—Mine-worker or

prospector ?

A. Prospecting some of the time, and I was mining

most of the time.

Q. When you came down here, you hadn't had very

much experience prospecting, had you?

A. Well, just those few years I was in Dawson.

Q. Well, you only prospected there at intervals.
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while 3'ou were in the Dawson country?

A. Yes, sir.

Q. Most of the time you was a mine-worker—that

it? A. Yies, quite a good deal—most of the time.

Q. Did you follow any other business in Dawson

besides working in mines ? A. No, sir.

Q. And at intervals 3^ou prospected?

A. Yes, sir.

Q. How much time do you say you put in up there

jDrospeeting ? A. Two years, I should think.

Q. Two years at that time ? A. Yes, sir.

Q. Did you locate ground up there ?

A. Yes, sir, I located some ground.

Q. Many claims, or few ?

A. I located several claims.

Q. Several claims. Now, in that country you

didn't—there was no such thing as discovery of gold

was there? That didn't have anything to do with a

mining title there, did it ? A. No, sir.

Q. So the first experience you had with reference

to staking claims and making a discovery under the

American law, was when you come down here in 1904,

wasn't it? A. Yes, sir.

Q. Where did you go to live first, after you got

here ? A. I lived in town here first.

Q. When did you first go out to Dome Creek now,

for the purpose of prospecting with the idea in your

head of staking ground and making a discovery of

mineral ? A. In July, I believe, 1904.

Q. Where were you living at that time ?

A. I was living most anywhere at that time.
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Q. Well, where did you start from when you went

out there? A. I started from town.

Q. From this town? A. Yes, sir.

Q. Did anybody go with ,vou ?

A. I don't think there was anyone with me that I

know.

Q. Where did you go first on Dome Creek?

A. I first came down to Dome Creek, I came across

from Eldorado and came down the ridge, and went

down about the lower end of Dome Creek.

Q. The lower end of it ? A. Yes, sir.

Q. And then you came up the creek ?

A. Yes, sir.

Q. Were these creek claims located at that time ?

A. Yes, sir.

Q. They were sinking holes on those creek claims

as you passed up were they?

A. No, sir, they were not.

Q. None of them?

A. I didn't see any of them sinking while I was

there.

Q. Well, when you got up to this No. 3 bench,

didn't you tell the jury that you saw some stakes

there showing that Three Bench had been located by

somebody? A. Yes, sir.

Q. Where were you travelling at the time you saw

the first stake with reference to Three, along the creek

claims or on the benches ?

A. I was travelling mostly between the creek

claims and the benches.

Q. Along the benches ; now what was the first stake
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that you saw that had any reference to the first tier

of benches ?

A. Why, there were stakes where I first come down

on the creek.

Q. Where?

A. I should think 10 or 12 Below.

Q. Oh, no

—

Mr. McGinn.—That's an answer to your question.

Mr. PRATT.—Just read that question. (Ques-

tion re-read by reporter.) Three Bench—I left that

out.

A. I think the lower center stake would be the first

stake.

Q. The lower center stake ? A. Yes, sir.

Q, Now, at that time you were not travelling be-

tween the creek and first tier of benches, were you ?

A. I was travelling all sorts of shapes, up the

creek.

Q. Yes. And that was the first stake that had any

reference to the first tier of benches off Three you

say I A. Off Three, yes, sir.

Q. Now, what called your attention to that ?

A. Nothing particularly, except that I was looking

along there to see if there was any vacant ground ; I

wanted to locate some of it myself.

Q. Yes. Had you seen the northwest corner of the

first tier of benches off Three, before you saw the

lower center*?

A. I couldn't say now; I believe I come to the cen-

ter stake first.

Q. Center stake first? A. Yes, sir.
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Q. Now, what do jovl claim you saw on that center

stake ?

A. Well, it was marked, I believe, "Lower center

stake of No. 3 first tier."

Q. Which side of that stake was that notice on ?

A. On the uphill—on the upstream side, I believe.

Q. Upstream side—any name signed to it ?

A. I couldn't say that there were.

Q. Couldn't say there was? Very short notice,

was it—lower stake No. 3 Below, first tier—that's

about all there was to it, wasn't \i%

A. There was I believe other writing on that stake

also.

Q. Can you remember what it wasf

A. No, I could not.

Q. Your impression is now, there was no name

signed to it, ain 't it ?

A. I wouldn't say whether it was signed or not

—

that is, Hastings' name.

Q. Well, you don't want to' tell this jury that any

name was signed there, do you ?

A. No, I wouldn't tell them any name was signed

there.

Q. And if there was any name signed there, you

don't want to tell them it was U. G. Hastings' either?

A. No, sir.

Q. No, sir. Now, where did you go from that cen-

ter stake f A. Across, towards the corner

—

Q. When you saw that initial stake, did you think

somebody had taken up the first tier of benches ?

A. I did.
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Q. So you went across to the corner stake to see

that? A. Yes, sir.

Q. Now, what did yon find there that had refer-

ence to the first tier of benches off Three ?

A. There was a comer stake there of 3 and 4 first

tiers, and some creek corners, three or four stakes

there together.

Q. All badly burnt, were they?

A. Some of them were burnt and some of them

weren't.

Q. You saw one there that wasn't burnt, did you ?

A. I believe so, yes.

Q. Sure of that?

A. The stake might have been burnt, but the writ-

ing wasn't burnt.

Q. Was it a fresh blaze?

A. Well, I couldn't say about the freshness.

Q. Anyway, it might have been an old blaze.

A. Might have been.

Q. Now, what do you claim you. saw on that that

had reference to the first tier of benches? No?
Three Bench?

A. Corner stake; marked ''Corner stake. No. 3

first tier."

Q. Anything else?

A. I believe it was marked "On Dome," there

was an arrow pointing one way—^pointing uphill.

Q. Anything else?

A. I think the figures 330 feet on that side, point-

ing up.

Q. Anything else?
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A. I'm not positive there was anything else.

Q. Any name signed to that?

A. I didn't see the name on it.

Q. Didn't see any. Then, what did you do?

A. I went up along—from there, up to the upper

end of that first tier of Three.

Q. AVliat did you find there ?

A. There was three or four stakes there.

Q. Wasn't there four stakes?

A. Might have been.

Q. And wasn't they all burned?

A. No, I wouldn 't say they were all burned.

Q. And you wouldn't say they weren't either?

A. They were trees^

—

Q. What?

A. And—it was a tree cut off, I think.

Q. You won't say to this jury that they weren't

all burned off? A. No, sir, I wouldn't.

Q. What did you see, if anything there, that had

reference to claim No. 3 first tier?

A. *' Corner stake, first tier of Three" was marked

on the stake.

Q. On which side of the stake ?

A. On the side facing uphill, downstream.

Q. iSide facing uphill. A. Yes, sir.

Q. And downstream ? What do you mean now?

A. The side was blazed uphill, and downstream,

on the corner.

Q. Well, which side of that stake was the notice

with the writing?

A. I wouldn't be sure if it was facing uphill or
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facing downstream.

Q. All right. Was tliat an old blaze, or new one ?

A. I wouldn't say bow old it was.

Q. Any name signed to that ?

A. I didn't notice any name on it.

Q. Didn't notice any"? A. No, sir.

Q. Where did you go from there?

A. I went up-creek from there.

Q. You didn't follow around those lines any fur-

ther that day? A. No, sir.

Q. Now, when do you want to say you went there

again? A. In July.

Q. In July of 1904? A. Yes, sir.

Q. Well, where did you go to?

A. I came over there from Pedro.

Q. From where? A. To Pedro.

Q. Pedro Creek? A. Yes, sir.

Q. Where did you go from there?

A. I couldn't say where I went.

Q. Where did you live after that, do you re-

member ?

A. I lived at times in town ; at times on Fairbanks

Creek, and sometimes on Cleary.

Q. When did you go out to that ground again if

at all? A. The latter part of September, 1904.

Q. Latter part of September, 1901?

A. Yes, sir.

Q. Now in the meantime you had some conversa-

tion with U. G. Hastings and Billy Woodward about

this claim, didn't you? A. No, sir.

Q. Didn't.
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A. No, sir, I had conversation with AVoodward,

but not with Hastings.

Q. Oh. Wliere was Hastings'?

A. Hastings was on Cleary Creek, I believe, at the

time.

Q. On Cleary'? A. Yes, sir.

Q. Was your conversation all with Woodward?

A. Woodward, and George Roth.

Q. George Roth"?

A. Yes, sir, mostly with George Roth.

Q. George Roth is a relative of U. G. Hastings,

isn't he*? A. I believe he is a connection.

Q. Now, sir, yon hadn't seen any names on those

stakes np to that time, had yon 1

A. You mean in September?

Q. Yes, when you was talking with Billy Wood-

ward and George Roth. In September.

A. No, sir, not at that time.

Q. Well, who did you suppose they belonged to ?

A. I supposed they belonged to Hastings.

Q. What made you think so?

A. Woodward told me.

Q. You got that information from Woodward?

A. Yes, sir.

Q. Do you remember how it happened that you

got to talk with Woodward and Roth about that

Bench Claim No. 3?

A. No, I don't know how I got to talking with

them.

Q. There was nothing on the stakes that directed

you to the fact that they were U. G. Hastings until
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Woodward or somebody else told you?

A. Well, Eoth was a broker here at the time and
lie had a little office here and I went to Roth and was

inquiring about these claims.

Q. O, yes—and that's the way you got started to

talking about it? A. Yes, sir.

Q. Now, you say in September, 1904, you took an

option to buy that first tier of benches off Three ?

A. Yes, sir.

Q. Where did that happen—where did those nego-

tiations take place?

A. In—we had the papers made out in Nye's office,

I believe—he was in the Horseshoe building.

Q. I asked you where you had the talk and nego-

tiations with George Roth and Billy Woodward
about this claim; was it over in George Roth's office

across the Creek, or in Nye's office in the Horseshoe

building ?

A. Why, I had a talk with him before I went to

this ground.

Q. Well, your talk must have been in George

Roth's office over across the river here?

A. Yes, sir; we had talks in various places.

Q. Yes, sir. Now, where was U. G. Hastings at

the time you made the contract for that option?

A. He was on Cleary, I believe.

Q. Was he here at all at the negotiations or the

signing of the papers? . A. No, sir, I think not.

Q. You say he wasn't here at all?

A. I didn't see him, no, sir; I don't think so.

Q. All of the business was transacted with George
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Roth and Billy Woodward, wasn't if?

A. Yes, sir.

Q. Now, then, yon stated here to this jury some of

the conversation that took place between you three

men. I'll ask you if it isn't true that Billy Wood-

ward told you during those negotiations that he had

staked that ground for U. G. Hastings, and that

Hastings had never been out there and had never

seen the land and never done anything with it at all,

didn't he tell you that? A. No, sir.

Q. Didn't George Roth tell you that?

A. No, sir.

Q. Did you understand that from the conversa-

tion of either one or both of those men ?

A. No, sir, I didn't understand it.

Q. You didn't. A. No, sir.

Q. Did he tell you that he had ever been out there ?

A. No, I don't believe he did.

Q. Did you make any inquiry of them whether

Billy Woodward had, or Hastings had, or anybody

else for them had?

A. I asked them something about it, yes.

Q. What did they say ?

A. I believe Roth told me he didn't know as to

that, about what Hastings had done on the ground,

or what Woodw^ard had.

Q. Yes; and what did Billy Woodward say?

A. Well, I don 't recollect what he said.

Q. Didn't you testify yesterday that one of them

told you that he didn't know much about discovery,

and you would have to go out there and make a dis-
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covery of your own?

A. I said Rotli and Woodward, when I was talk-

ing to them, said that I better go out and investi-

gate the ground and satisfy myself as to discovery.

Q. And make a discovery of your own?

A. Yes, sir.

Q. And you went out there to do that, did you,

afterguards? A. I went out there to investigate.

Q. To make a discovery yourself?

A. Yes, sir, to satisfy myself.

Q. Yes. S'o that, from that conversation, you

must have understood they hadn't made any dis-

covery?

The COURT.—He may answer, whether he did

understand that from any conversation they had.

A. I understood that Roth hadn't made a dis-

covery.

Mr. PRATT.—^Mr. Woodward didn't ever claim

to you that he had made a discovery, did he?

A. I think not.

Q. And they didn't either of them claim that

Hastings had made a discovery, did they ?

A. They told me that they didn't know what Hast-

ings had done on the ground.

Q. So far as Hastings was concerned, then, and a

discovery by Hastings you had no information about

that?

A. I didn't know what he had done; no, sir.

Q. Yes. Now, what did you do after that—^you

claim, then, that you bought the ground of them,

don't you? A. Yes, sir.



E, T. Barnette et al 269

(Testimony of Richard Stafford.)

Q. Paid fifty dollars down on it? A. Yes, sir.

Q. And were to pay two hundred and fifty more ?

A. Yes, sir.

Q. Now, then, what did j^ou do next?

A. Well, we come over, we had a deed drawn up

—

or an option, drawn up at Nye's office at the time.

Q. That was a deed, was it?

Mr. PRATT.—Wias that the contract read here

j^esterday ? A. Yes, sir.

Q. That's what you paid fifty dollars on?

A. Yes, sir.

Q. Now% what did you do after that?

Mr. JENNTNOS.—^You don't mean after he paid

the tw^o hundred and fifty dollars.

Mr. PRATT.—No, no. After you paid the fifty

dollars, then what did you do?

A. Why, later on that same month I went over to

Dome Creek.

Q. Well, what part of Dome Creek?

A. I went dowTi to Three 'Btvlow, first tier, right

limit.

Q. What did you go there for then ?

A. I went there to look over the claim, the stakes

and the lines^—and to do some prospecting.

Q. To make a discovery of gold there—wasn't

that w^hat you went there for tool A. If possible.

Q. If possible, yes. Did anybody go with you?

A. I think I was all alone.

Q. Now% sir, when did you go down there again if

at all?

A. The next time that—after June and July?
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Q. No, sir, I'm asking you—I'm holding you now

to Jime and July, 1905; did you go down there and

pan on any other occasion than the two that you have

mentioned? A. I think not; no.

Q. You think not. Where did you do any work

of any kind during that time, any other work?

A. Not on that claim, no, sir.

Q. Not on that claim. When did you go there

again to do anything, after June and July?

A. Why the next time that I was there that I re-

member about, would be in December of that same

year.

Q. December, 1905 ? A. Yes, sir.

Q. Now, when you got down there that time, you

found Rooney—the plaintiffs Rooney, Johnson and

Plashlart's cabin, and these other men—in posses-

sion working, didn't you?

A. There was some parties there at the time.

Q. Well, do you know who they were ?

A. I know now, yes, sir.

Q. Well, you did find out then?

A. I knew that Rooney had located in there.

Q. You knew that in December? You knew that

in December, 1905 and you knew before that he had

located that ground, didn't you?

A. I knew it then anyway, and—yes.

Q. When you looked at the stakes in December,

1905, you saw Rooney 's stakes there, didn't you?

A. I think I saw his lower center stake, I wouldn't

say.

Q. You saw his cabin—you saw their cabin there?
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A. I couldn't say as to that.

Q. You saw their shaft?

A. I don't remember of seeing their shaft at that

time.

Q. You saw their dump? A. No, sir.

Q. You didn't. And yet, at that time you were

all around over that claim?

A. No, I wasn't over the claim in particular at

that time.

Q. You was at all of the corner stakes—you have

testified to that, haven't you?

A. No, sir, I think not in December.

Q. Now, at that time, you had done nothing on

this ground other than to pan in September, 1904,

and pan once or twice in June and July of 1906—you

had done nothing had you? A. Personally, no.

Q. You hadn't sent anybody or hired anybody to

go there and do anything further, had you ?

A. I had let two lays on it.

Q. I'm not talking about that; I'm talking about

mining work—not lays—you hadn't sent anyone or

hired anybody to do any work on that claim, had

you? A. No, sir.

Q. No, sir. Why did you go down there to pan in

June and July, 1905 if you considered you had made

a discovery in September, 1901?

A. I don't know why I did, unless to see what ex-

tent.

Q. Do you know why you did?

A. It would be

—

Q. Now, sir, isn't it true that you didn't think
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yourself tliat you bad made a discovery in 1904, and

in June and July, 1906, you went down tliere and

tried it again?

A. No, sir; it is true there was quite a talk about

discovery at tbat time, and as to wbat extent you

bad to find for a discovery.

Q. Yes. Now, you bave testified tbis morning, as

I remember it tbat tbose few colors you found tbere

in September, 1904, were of tbe value of a half a

cent—did you say tbat—to a cent f

A'. Possibly a cent or two.

Q. A cent or two? A. Yes, sir.

Q. As between the colors now, and tbe color tbat

you picked off of tbis piece of quartz, wbicb do you

suppose was' tbe miost value?

A. Wby, I would tbink perbaps wbat was on tbe

rock would be tbe most value, as tbe value goes.

Q. Tbtat was just a little speck, sticking in tbe

rock, wasn't it? A. Tbat's all, yes.

Q. You couldn't estimate mucb about tbe value of

tbat, could you? A. No, you couldn't.

Q. So wben you talk about it being from one to

two cents, tbat's pretty mucb of a gues, ain't it?

A. Yes.

Q. Tbe cbances are it wasn't wortb anytbing like

tbat, ain't it— ain't tbey?

A. It was possible it Avasn't tbat mucb.

Q. Isn't it true tbat tbree or four colors sucb as

tbe few colors you bave testified and described

tbere, you couldn't measure it in cents at all—it

would be sucb a small per cent of a c^nt tbat you
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couldin't hardly measure it—isn't that true?

A. Why, judging from my idea of it, it would be

from a cent or two in vahie.

Q. A cent or two? A. In value, yes.

Q. Notwithstanding you couldn't estimate this

speck you saw in the quartz at all? A. Yes, sir.

Q. Now, sir, you say that from the finding of those

quantities of gold in that muck in September, 1904,

and in June and July of 1905, you had made such a

discovery of gold that you were justified in doing

further development w^ork with the expecation of

developing a mine, don't you? A. Yes, sir.

Q. You have testified to that ? A.I say that.

Q. Well, sir, did you stake that ground after find-

ing that gold ? Did you put up stakes with your own

name on them?

A. No, sir; I didn't locate the claim.

Mr. PEATT.—No, sir; you didn't put up any

stakes and write your own name, Richard Stafford,

on it ?

A. No, sir.

Q. You never filed any location notice, did you ?

A. No, sir.

Q. You didn't do any work on that ground, mining

work of any kind, did you? A. Personally, no.

Q. You never have, have you? A. No, sir.

Q. You never went down there and went into pos-

session and lived upon that ground for a moment,

have you ?

Mr. McGINN.—We admit it, but that's calling for

a conclusion of the ^\dtness.
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; The COURT.—It isn't material, but he may an-

swer.

A. I never lived there, no, sir.

[Testimony of U. G. Hastings, for Defendants.]

U. G. HASTINGS, witness called on behalf of the

defendants, being first duly sworn according to law,

testified as follows on

Direct Examination.

By Mr. McGINN.—What is your name ?

A. U. G. Hastings.

Q. AVhere do you reside, Mr. Hastings'?

A. Chatanika.

Q. How long have you resided there ?

A. Two years.

Q. What is your occupation?

A. Mining and prospecting.

Q. How long have you followed mining and pros-

pecting? A. Twelve years.

Q. In what countries ?

A. In—principally in around this country ; a little

in Dawson and Atlin.

Q. How long have you resided in the Fairbanks

Recording District, Mr. Hastings?

A. Seven years.

Q. Are you acquainted with W. F. Woodward?

A. Yes, sir.

Q. How long have you known him?

A. Since 1903.

Q. Do you know George Roth? A. Yes, sir.

Q. How long have you known him ?

A. Since about 1886.
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Q. He is a brother in law of yours?

A. No, he is a brother in law of my brother in

law's.

Q. The attorney? A. Yes, sir.

Q. He was^—^Mr. Roth was your attorney in fact

here in 1904, 1905, and 1906, was he? A. Yes.

Q. Now, are you acquainted with that certain piece

of mining ground known as No. 3 Below Discovery,

first tier, right limit, on Dome Creek?

A. Not much.

Q. Do you know whether or not No. 3, first tier,

right limit on Dome Creek was ever staked for you ?

A. Yes.

Q. By whom was it staked, if you know.

A. W. F. Woodward.

Q. What relation existed between you and W. F.

Woodward at that time?

A. Grubstake agreement.

Q. Was there anybody interested in that besides

you and Woodward? A. Mr. Roth, George Roth.

Q. When did you enter into this grubstake agree-

ment ?

A. Well, Mr. Roth entered into the agreement ; he

and I were partners and he entered into the agree-

ment while I was outside in, along in March, 1903,

sometime.

Q. When did you—when did you return, Mr.

Hastings? A. In 1904.

Q. What part of the year?

A. The first of the year, or the first boat, along in

June some time.
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Q. Now, you say you know this claim was staked

for you ; liow do you know that ? A. They told me.

Q. Did you know it outside of that?

A. They—I didn't know it was staked until I

—

until it was bargained for sale.

Q'. Well, did you ever see any of the stakes of the

claim? A. Not before it was sold.

Q. Well, when did you see the stakes?

A. In 1904.

Q. What time in 1904?

A. No, it was in 1905, the first of October some

tim/e—the fore part of October.

Q'. Fore part of October, 1905 ? A. Yes, sir.

Q. What stakes did you see at that time, Mr.

Hastings ?

A. I didn't pay much attention to what stakes it

was; I passed down the creek from the upper end

of 10 below and passed one of the stakes and didn't

pay any attention to it to amount to anything, being

that it had been transferred.

Q. Mr. Woodw^ard and Mr. Eoth were either in-

terested with you in this claim, were they?

A. Supposed to be.

Q. And they carried on the negotiations with Mr.

Stafford? A. Yes.

Q. You received part of the purchase price, did

you? A. Yes.

Q. And approved of their actions all the way

through? A. Yes, sir.

Q. Do you know who recorded the notice of loca-

tion?
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A. I do not know now, whether it was Mr. Roth

or Mr. Woodward.

Q. Mr. Woodward had authority to locate claims

in your name ? A. Yes, sir.

Q. Now% what stake did you see—do you remem-

ber ? A. How is that ?

Q. Do 3^ou remember what stake you saw out

there ?

A. No, I couldn't; I don't remember w^hich stake

it was.

Q. Was your name on it?

A. There was one stake I took to be the corner

stake with my name on it.

Q. You think that was about the first of October,

1905?

A. It was some time in the fore part of October,

1905.

Q. Well, you have followed prospecting quite a

number of years, have you, Mr. Hastings?

A. Yes, sir.

Q. You're well acquainted ^^iith Dome Creek at

this time, and w^as acquainted with it in 1904, weren't

you ? A. Not very much.

Q. Well, you had been over it, had you not?

A. The first time I w^nt was in 1905.

Q. 1905? A. Yes, sir.

Q. You had owned some proi)erty on Cleary Creek,

had you not, Mr. Hastings? A. Yes, sir,

Q. Had you done some prospecting on Cleary

Creek? A. Yes, sir.

Q. Now, I'll ask you this question: Whether or
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not, in your opinion, a miner going npon the prop-

erty in controversy—that is No. 3 Bench, first tier,

right limit on Dome Creek—in September of 1904,

and there panning upon the draw that runs across

the lower end of this claim which you have seen

—

have you not, you have seen the draw there ?

A. Yes, sir.

Q. Yes, sir—jDanning in that draw and finding

gold, particles of gold, colors or gold that in his

opinion at that time went from one to two cents;

this same person having prior to that time gone

along the creek and from excavations that had been

made panned the material coming from those exca-

vations and found gold in small quantities, whether

or not, taking into consideration the location of

Dome Creek, the location of it with reference to the

location of Cleary Creek and the location of this

particular claim on Dome Creek and the finding of

these colors of gold, would have justified the further

spending of time in money upon this property where

such colors of gold were found in the reasonable

expectation of developing a paying mine?

A. He would.

Cross-examination.

By Mr. PRATT.—Mr. Hastings, what time in

1903 did you go outside % A. How ?

Q. What time in 1903 did you leave this country

and go outside?

A. I left about the middle of September.

Q. Had you ever seen Mr. Woodward up to that

time ? A. Yes, sir.
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Q. Did you know him ?

A. I met him when I was leaving.

Q. Did you have anj^ contract with him, grub-

stake contract with him, before you left ?

A. Not at that time.

Q. You left him here and your uncle George Roth,

didn't you? A. Yes, sir.

Q. How long did you remain awa}', Mr. Hastings ?

A. Well, from September until June.

Q. Till June of 1904? A. Yes.

Q. Now, this man Woodward was a prospector,

and Stafford was in that line of business, wasn't he ?

A. Yes, sir.

Q. When you come back Mr. Woodward and Mr.

Roth had a little office over here at the end of the

bridge, little Broker's office, over at the end of the

Bridge, didn't they?

A. Not when I came back; they established that

afterwards.

Q. After you got back ? A. Yes, sir.

Q. They told you about staking this Three Bench,

didn't they? A. I think so.

Q. You think so? A. Yes, sir.

Q. According to your recollection, isn't that the

first you ever heard of it ?

A. Well, they might have said something to me,

I don't remember.

Q. Well, how—what is your recollection now as to

how you found out about it at all ?

A. Well, it was when they sent a paper of transfer

out to me to Cleary to sign.
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Q. Oh. That was in September of 1904?

A. No.

Q. The first contract—the 2d day of September.

1904?

A. That's the—sometime along there, I don't

know when the contract was.

Q. When that got out to Cleary, that's the first you

ever heard you had a claim' on the first tier of

benchess off Three on Dome, wasn't it?

A. Well, I really couldn't say; they might have

told me before and it slipped my mind.

Q. Yes, but you don 't remember to have ever heard

it before you got that contract in September, 1904,

do you?

A. No, I don't remember whether they did or not.

Q. Well, the contract—why, yow must mean the

deed, don't you—the deed to Stafford? A. How?
Q. You must mean that deed to Stafford ?

A. That was the option.

Q. The option. Didn't you leave a power of at-

torney with Mr. Roch and didn't he sign that option

for you—isn't that signed by him as your attorney

in fact? A. I don't know.

Q. Didn't Mr. Eoth sign up this option as you call

it, of September 2d, 1904, to Stafford?

A. He possibly did, I don't remember.

Q. Well, then, that paper wasn't sent out to you,

was it ?

. A. Well, I don't remember; there was some paper

sent out—I don 't remember which one.

Q. Now, don't you recall now that it was the deed
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of September 8th, 1905?

A. It might have been then.

Q. Now, then, that was a paper you signed and

acknowledged, didn't you? A. Yes.

•Q. Down there at Cleary—did you aekno^^Iedge it

at Cleary? A. I think so.

Q. Now, sir, that was the first time that you ever

heard that you had the first tier of benches off 3

below discover}^ on Dome, wasn't it?

A. How^ is that?

Q. (Question repeated.) A. No.

Q. It was not ? A. No.

Q. Haven't you testified already that the first hint

you ever got was when they sent that paper out for

you to sign?

A, Well, it was when they were making the trans-

action; when they were making the option they

asked me for my sanction.

Q. Well, where was that, here in town or out on

Cleary? A. Mr. Roth wrote me to Cleary.

Q. O, he wrote you to Cleary? A. Yes, sir.

Q. So, you think you got a letter from Mr. Roth

about that time the option was given ?

A. Yes, sir, some time, yes ; but they had entered

into a contract with Mr. Stafford at the time, if it

was all right with me.

Q. If it was all right with you ? A. Yes, sir.

Q. They had signed it up already? A. Yes, sir.

Q. And they took part of that purchase price too,

did they? A. Yes.

Q. How much did they take ?
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A. Took one-tMrd each.

Q. A third, each. Now, yon never went out to look

at the ground at all, did you ?

A. No, I never did before the transaction.

Q. You say you w^ere going along there in Octo-

ber, 1905, and you saw a stake f A. Yes.

Q. Now, sir, isn't it true that you were going down
below to No. 10 below right limit, that bench that

Woodward staked you there % A. Yes, sir.

Q'. That 's what you was going down to see ?

A. Yes, sir.

Q. You were going down there to look after Claim

No. 10 below, first tier right limit ? A. Yes, sir.

Q. That Billy Woodward staked for you ?

A. Yes.

Q. And that claim you did considerable work on

afterwards, didn 't you ?

Q. When did you go down to No. 10 below to look

at that? A. How is that?

Q. When did you go down to No. 10 below now
the first time and look at that ground ?

A. That was in October, 1904.

Q. Are you sure of that date ? A. I think so.

Q. Mightn't it have been later in the spring?

A. I don't think so.

Q. You made a number of trips down there look-

ing over that ground in 1906 ?

A. I did from here, or I did from Cleary ?

Q. I say from here, didn't you? A. Yes.

Q. How many times did you see that stake there

—

that stake you say you saw there, how many times?
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A. The stake of Three you mean ?

Q. Yes?

A. O, I think I don't know at all; the trail ran

right by the stake.

Q. Well, how many times would you say you saw

it?

A. I might have seen it twenty and I might have

seen it thirty times.

Q. You were there, right by there a number of

times in the winter of 1905?

A. The stakes were there.

Q. AYill you answer? (Question repeated to wit-

ness.) A. Yes, sir, passed up and down the creek.

Q. Xow, you don't know on which trip you saw

it or when you first saw it, do you ?

A. It was the first time, when I went down the

creek.

Q. The first trip? A. The first trip.

Q. Had you ever been over to this No. 10 before

that?

A. The first trip was October tenth, 1904.

Q. Now, you saw a stake there that said something

about a corner stake of No. 3 Bench?

A. Just saw a stake with my name on it.

Q. With your name on it ? A. Yes, sir.

Q. And you think it was a corner stake?

A. I think it was; I don't know.

Q. Did you stop and examine it carefully?

A. No, I did not.

Q. Just took a casual glance at it and throught it

was your name?
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A. Well, just principally to know where I was, on

the creek.

Q. Yes. How many stakes did you see at that

point ?

A. I don't remember whether there was more than

one or not.

Q. Four or five of them wasn't there ?

A. I don't remember.

Q. Did you see Rooney's stake there?

A. I don't remember.

Q. Did you see a corner stake there

—

A. I don't remember, I only remember one.

Q. —with No. Ion it?

A. Yes, sir, with my name on it.

Q. U. G. Hastings?

A. Yes, sir, it might have been, I don't know.

Q. Did you on any other trip scrutinize that, look

at it particularly there ? A. No.

Q. Now, there was just this one casual glance you

made in October, 1905, wasn't it?

A. That's all I ever looked at particularly.

Q. And that's all you know about stakes on No.

3 of benches, isn't it? A. Yes, sir.

Q. As far as your 're concerned? A. Yes, sir.

Redirect Examination.

By Mr. McGINN.—Where is Mr. Woodward at

the present time, Mr. Hastings?

A. I couldn't say; he went outside last fall.

Q. Do you. know when he left here?

A. I think he left along the fore part of Septem-

ber some time.
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Q. Where was he destined to go at that time;

where did he intend to go?

A. I think he was going to stop off at Seattle, and

he talked of going to Central Am'erica.

Q. Do you know whether he made any discovery

of gold out on that property ? A. I do not.

Q. You don't know of your own knowledge?

A. No, I don't.

Recross^examination.

By Mr. PRATT.—AVell, you know you didn't

make any discovery of gold on that claim, don't you?

A. Yes, sir.

Q. You never sent anybody out there to make a

discovery of gold, did you ? A. No, sir.

That's all.

Redirect Examination.

By Mr. McGINN.—Well, didn't Woodward—
didn't you send him out there to do that?

A. Well, I was partners with him and he went out

out there

—

Q. Do. you know whether or not he made a dis-

covery ? A. I do not.

Q. As a matter of fact, you never paid any atten-

tion to it after the argument with Stafford?

A. I did not.

Q. But you say you had Mr. Woodward out for

the purpose of making a discovery and staking the

claim for you?

A. That's a natural

—

RecrOSS-examination.

By Mr. PRATT.—Did you answer that you did
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have him out for the purpose of making a discovery?

A. I answered it was natural.

Q. Answer the question—did you say you had Mr.

Woodward out there for the purpose of making a

discovery for you on the first tier of benches ofl

Three ?

A. When you have a man as a partner

—

Q. Did you send him out there to make a dis-

covery? A. Any man does, when he

—

Q. Did you send Mr. Woodward out there to

locate No. 3 Bench first tier for you ?

A. AVhen he stakes ground for a man he is sup-

posed to stake it right.

Q. Answer that—did you go and tell him to make
a discovery on that claim?

A. I didn't tell him directly, ''You go out and

make a discovery."

Q. Answer the question : Did you tell Billy Wood-
ward to go out there and stake that groimd for you

or do anything about it—now, sir, you can answer

that yes or no ?

A. I wouldn't say I did tell him to do it.

Q. Yes.

A. Go right up and tell him to go out there and

make a discovery.

Redirect Examination.

Q. You put up the money to enable him to do it ?

A. Of course I did.

Recross-examination.

By Mr. PRATT.—And you didn't know anything

about it until four or five months after he staked it ?
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A. No.

Q. And didn 't put up any money until long after-

wards if at all ?

A. Mr. George Roth and myself were interested on

discovery. I left money for him, or left my power of

attorney for him to act for me and he entered into

this agreement filed here and I

—

Q. Did you put up any grub or money to Billy

Woodward until you got back in June of 1905 ?

A. I left the money with my partner to do it,

Q. Answer that question, can't you? I asked you

if you put up any money or provisions to Billy Wood-
ward prior to when you got back in June, 1905?

A. Yes, I did through my partner.

Q. How do you know whether he turned over any-

thing— A. Only his accounting.

Q. —before that time ?

A. Only his accounts to me.

Q. Only his accounts—that's all you know about

it? A. Yes.

Mr. McGinn.—Now, I would like to know whether

you want me to read this lease, or whether we can

agree that the lease that was executed by Stafford,

de Journel, Chawford and Miller to Weimer & Ness

contained the same terms and conditions, excepting

as to the amount of the royalties, as the lease thereto-

fore entered into with Tracy Hope ?

Mr. PRATT.—You say it did—you read it.

Mr. McGinn.—Well, you have until to-day to read

it.
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Mr. JENNINGS.—We will take Mr. McGinn's

word for it.

Mr. McGinn.—I haven't gone over it carefully,

but I can 't see any di:fferen<3e in it.

The COURT.—If counsel are willing to have the

record show thej^ are the same except in the respect

mentioned, it will save enciunbering the record.

Mr. JENNINGS.'—Of course, the names are differ-

ent.

Mr. SULLIVAN.—^There may be some minor

differences, I dr^w the last one I think myself.

The COURT.—Ver^^ well.

[Testimony of Henry Cook, for Defendants.]

HENRY COOK, one of defendants, being called

on behalf of himself and codefendants, and first duly

sworn, testified as follows on

Direct Examination.

(By Mr. McGINN.)
What is your name % A. Henry Cook.

. Q. How old are you, Mr. Cook?

A. Forty-two.

Q. How long have you resided in Alaska and Daw-

son and this northern country ? A. Since 1897.

Q. You 're one of the defendants in this action *?

A. Yes, sir.

Q. And was one of the plaintiffs in the case entitled

Henry Cook against Klonas and others in this court *?

A. Yes, sir.

Q. And the same Henry Cook that is mentioned in

this notice of location of the Dome Group Associa-

tion? A. Yes, sir.
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Q. What has l?een yojiir business ^Ir. Cook since

you haye bee^ ii; this northern country, the Yukon

and Alaska ? J^. Miner.

Q. How long have you followed mining ?

A. SipcG 1.897.

Q. Since 1897; w^hen did you first become ac-

quainted with Dome Cregkf
,

A. The fall of 1904.

Q. Wl^e^ did you become acquainted with J. C.

Ridenour?

A. The fall of—or the supimer of 1904.

Q. How^ did you b^ecome ;acc[uaii;ite4 with him at

tja^t time?

A. Well, I first me^ him on Goldstreajn, in the sum-

mer.

Q. What w^ere you doing at that time?

A. Well, I w;^,s working for the Telephone Com-

pany at jtto>e 4iffiie.

.Q. Pp-d you get to know him at tha;t time ?

A. Yes.

Q. J)id you ku-oyy h^m by najne ?

A. I knew^ him by name.

Q. Did iie |know you by name at that time ?

A. Yes.

Q,. llow^ lojig did you work for the Telephone Com-

pany ? A. O, Ahout two weeks, I guess.

Q. Did you work with him o^^ in a different depart-

ment ?

A. Wjell; he ^:^s drawing poles apd we were work-

ii^g for ,the company, all mixed up together.

Q. Now, when di4 you first go upon Dome Creek?
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A. I went there in December, 1904.

Q. Where did you live at that time Mr. Cook'?

A. When I went to Dome CTeed ?

Q. Yes, sir.

A. Well, I went from Kokomo Creek to Dome
Creek.

Q. What had you been doing there ?

A, I had been sinking some holes there.

Q. And you went to Dome Creek in December,

1904? A. Yes, sir.

Q. Where did you go to on Dome Creek that time ?

A. I went to Three Above, Creek.

Q. Where did you live while you were on Dome
Creek that time ?

A. Well, for a couple of m^onths we lived in a tent

on No. 3 Above.

Q. You say '^ we," who do 3^ou mean by that?

A. Well, a man by the name of Dave Falls and me.

Q. When did you first become acquainted with J.

C. Eidenour ? A. In March, the spring of 1905.

Q. The spring of 1905 ; where was he at that time,

where was he living ?

A. Well, he was living on Goldstream then.

Q. Now, Mr. Cook, I wish you would go on and tell

the jur}^ about your staking of the Dome Group in

connection with Eidenour, your interview wdth Cap-

tain Barnette, and all about it.

A. Well, I came in and saw Barnette

—

Q. Well, now first, I mean before you saw Captain

Barnette had you talked to anybody else about locat-

ing an association on Dome Creek ? A. Yes.
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Q. Who had you spoken to ?

A. Well, I went over to Cleary and I saw Walter

King.

A. I went to Walter King, he was working on No.

6 Above on Cleary at the time.

Q. Now, what Walter King is that?

A. Well, he has been working a lay for us on No. 5

Below on Dome since that time. King & Manson.

Q. (By Mr. McGINN.) He is associated with

Mark Manson ? A. Yes, sir.

Q. And he is in the city of Fairbanks to-day, isn't

he ? A. He is—or at least I saw him yesterday.

Q. Well, you spoke to him? A. Yes, sir.

Q. Well, what did you speak to him about first ?

A. Well, I spoke to him about grubstaking me, I

told him I thought there was pay on Dome.

Q. Well, what was the result of it ?

A. Well, he didn't feel as though he was able to go

on through with it.

Q. Then w^ho did you go to about it ?

A. Well, I came in town here and I was talking to

Tozier

—

Q. Leroy Tozier? A. Yes, sir, the attorney.

Q. The attorney?

A. Yes, sir ; if he knew^ anybody that I could get a

grubstake from and he suggested that I go to Bar-

nette.

Q, Then you went to Captain Barnette ?

A. Yes, sir.

Q. Well, go on and tell the jury.

A. I went and told Barnette that I thought there
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was a cliance for a paystreak on the ground

—

Q. This particular ground ?

A. There was no particular ground mentioned at

all, and he said that he could put up the grub and fur-

nish us a boiler and grub to prospect with, which he

done.

Q. What was said as to who would be located in the

claim, if anything, Mr. Cook 1

A. Well, me and Ridenour was to be located in the

claim.

Q. What interest, if any, were you and Ridenour

to have?

A. We were to have our interest in the ground.

Q. Well, what interest?

A. Well, the same as we have now.

Q. I say they were—as locators what interest were

you to liaA^e ?

A. We were to have an eighth interest.

Q. You were to have an eighth interest in the

ground as locators? A. Yes, sir.

Q. Just go on and state what was said.

A. We were to have an eighth interest in the

ground.

Q. Well, now, who was the ground to be staked for ?

A. Why, for me and Ridenour and these other peo-

ple.

Q. In your conversation with Barnette, now just

tell the jury what the conversation was, what oc-

curred there ?

A. Well, the conversation was we were to have a

grubstake and we were to get our interest in the
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ground, and then after we thought there ought to be

niore work to be done on the ground he gave us a one-

twelfth interest more.

Q. Mr. Cook, when your deposition was taken in

this case you testified there was an understanding or

agreement that Captain Barnette was to have a third

interest in this association, what have you to say as

to that?

A. Well, that's a mistake; he never was to receive

a third of our interest, nothing from us.

Q. Did you know what interest at the time Ride-

nour staked this Dome Group that Barnette was to

receive in the proi)erty?

A. No, we didn't know what interest he was to get

at all.

Q. Did you know who you was to stake the ground

for? A. No, we didn't.

Q, Did you know about McGinn & Sullivan having

an}' interest in this property ? A. No.

Q. Who was to be interested outside of that ?

A. Nobody that I know of.

Q. Did you know anything about McGinn & Sulli-

van at that time ? A. No.

Q. Do you remember of ever having seen any of

us prior to the time the claim was located ?

A. No, no.

Q. Do you know what time Mr. McGinn arrived in

Fairbanks ?

A. No, I don't know nothing about what time he

arrived in Fairbanks.

Q. When was the first dealings you ever had with
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McGinn and Sullivan ?

A. I think the first I ever had to do anything with

McGrinn was when I came in to record the claim.

Q. About what date was that ?

A. About the middle of April, I think.

Q. The location notice is dated the 17th of April?

A. Yes, sir, that's about the time.

Q. What dealings did you have with McGinn at

that time ?

A. Just the recording of this claim.

Q. What did McGinn do, if anj^thing ?

A. Well, he told me to go and record the claim.

Q. When did you first go upon this property your-

self, Mr. Cook ? A. On the Dome Group ?

Q. Yes, sir.

A. About the 24th of March, I think.

Q. About the 24th?

A. The 22d or 23d or 24th, I wouldn't be just sure.

Q. Who went with you at that time ?

A. Ridenour.

Q. Where did you meet Ridenour ?

A. Well, I met Ridenour on Goldstream.

Q. You and Ridenour had been in town before that

time? A. Yes.

Q. You and Ridenour had an interview with Cap-

tain Barnette ? A. Yes.

Q. State whether or not, Mr. Ridenour left town

before you did.

A. Yes, he went back to Goldstream I think a day

or two before I did.

Q. Did you have any interview with Captain Bar-
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nette yourself that Captain Barnette wasn't present

at ? A. Yes, after Ridenour left he

—

Mr. PRATT.—What date is this—this was on the

19thof March, was it?

Mr. McGrlNN.—No, he says it was a few days be-

fore—about what was the date ?

A. Well, I wouldn't tell just w^hat date it was,

that's quite a long tune ago; we got out there about

the 22d or 23d of March me and Ridenour on the

ground, and we had been in town here—I had been

in town here several days before that.

Q. How long had you and Ridenour been in town ?

A. Well, he was in town here I think a couple of

days.

Q. Couple of days? Now, you say Captain Bar-

nette agreed to furnish a boiler and provisions.

A. Yes.

Q. What, if any, interest was Barnette to receive

for that as far as you know ?

A. Well, I don't know what interest he was to re-

ceive ; he wasn't to receive any of our interest. What
interest he got of these other people I don't know.

Q. Was that matter discussed between you at all ?

A. No, that was none of my business.

Q. When did you first know that Mr. Barnette was

to have an interest in the Dome Group %

A. Well, I afterwards learned that Barnette was

to have an interest in the ground, that he was expect-

ing at that time to get a half interest.

Q. From whom*?

A. From these other people.
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Q. Did you know anything about the actual agree-

ment between them ?

A. No, I heard—no, nothing,

Q. Mr. Cook, you went out there with Mr. Jlide-

nour and you staked some property on Dome Creek,

didn't you? A. Yes.

Q. Now, what happened to you about that tinae ?

A. Well, we were pulling the grtib and stuff ovef

from Goldstream and as t was coming back down Fox

I slipped and hurt myself.

Q. I don't think the jury—just take your hand

down Mr. Cook

—

A. —and I went home and stayed that night and

I felt so bad I come to town the next day.

Q. Fell down, did you ? A. Yes, sir.

Q. Slid on the ice ? A. "^es, sir.

Q. And hurt what part ? A. I hurt my side.

Q. And then what did you do f

A. I stayed over there that night and came to town

the next day.

Q. Did you send anybody out there to take your

place ? A. Yes, sir.

Q. Whof A. Morrison.

Q. What's his first name? A. Peter Morrison.

Q. what arrangements were made with him—you

made the arrangements?

A. All the arrangements that were made I made
with him.

Q. Who paid him?

A. Well, I don't know as he ever was paid.

Q. You had just known him and

—
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At Yeg, fe^i' yeSits.

Q. When you got out there natv what h^d beefi done

Mr. Cook?

A. W^]l, the ^toutid hkd been staked and they had

stal*ted SI hole;

Q". How deep ttas the hol^ at that timef

A. Well, probably thirty or iotty feet, I couldn't

tell.

Q. Thirty or fort5- feet?

A; 8'OmetMrig near that.

Q. Were the lilies all blazed out at that time ?

A. No, the lines wasnH blamed Out; the groutid was

staked but the lines wasn't cut out.

Q. When were the lines cut out ?

A. Thfey Wei'e cUt otit soitle timk the la^t of May.

Q. Who cut them dutt A. Me an<l Ridenotir.

Q. How wide were the lines that ybU Clit diit

thefef

A. 0, probably six, eight or ten feet, I couldn^t

say exactl3\

Q. After you cut out the lines, I'll ask yoil to state

to the jury whether or not the bonndai'ies of that

claim could be readily traced?

A. Yes, tiiej^ could be followed all right.

Q. Now, I believe you stated that hole was about

ttirtj^-tive feet dec|) wheh?

A. Something like that when I got out there, yes,

sir.

Q. And you and Ridenour continued to sink to

bedrock? A. Yes, sir.

Q. And When did 5^ou make a discovery in that
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shaft? A. Something about the middle of April.

Q. What did 3^ou find?'

A. Well, we found some colors of gold.

Q. Now, I'll ask you to state whether or not in

your opinion as a miner and prospector the colors of

gold that you found there at that time were sufficient

to justify an ordinarily prudent man in the further

development of that ground with the reasonable ex-

pectation of making a paying mine ?

A. Well, it would help him out some, yes ; a man is

justified in sinking a hole in any place in this country

on a creek. This is a gold-bearing country and a man
is justified without finding colors any at all, in sink-

ing a hole.

Q. Well, the finding of colors wouldn't hurt him?

A. Why no, it might help some. This is a gold-

bearing country.

Q. Do you remember about what date that was,

Mr. Cook, that j^ou made that discovery ?

A. That was about the middle of April, something

near there.

Q. About the middle of April?

A. iSomething near there, yes.

Q. Well, after you made the discovery what did

you do?

A. Well, I came into town here and I think re-

corded the ground.

Q. What else was done at the time Mr. Cook; had

anybody else entered on that Grroup ?

A. Yes, I think Klonos had entered the ground

and I forbid him and then I came in here and spoke
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to BaiTiette about it and there was action fetched

then.

Q. That's when you saw me, was it?

A'. Yes, sir.

Q. That action w^as brought about the 20th of

April 1905? A. Something about there.

Q. Against John Klonos then, personally?

A. Yes, sir.

Q. Do 5^ou know what if any arrangements Cap-

tain Barnette had T^^th ]\IcGinn & Sullivan at that

time? A. Not at all, no, sir.

Q. You weren't concerned with that? A. No.

Ql When did that hole get to bedl^ock?

A. That hole got to bedrock about—O, some time

in May, I don't know.

Q. Some time in May ?

A. I can't tell to just the date.

Q. Well, what did you find when you got on to

bedrock there ? A. We found colors.

Q. Colors. How was the bedrock pitching?

A. The bed»rock was pitching into the hill.

Q. You found wash gravel ? A. Yfes.

Q. What did you do then?

A. I drifted a little in the hole.

Q. About how^ many feet?

A. 0, possibly tw^enty-five feet.

Q. Now, w^iat w^as your agreement originally with

Captain Barnette when you had your understanding

here, that is as to work?

A. We were to put this hole on down to bedrock,

and then we decided there ought to be work done and
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be gaye us another twelfth interest in the gtotind to

put dovTD: two more holes.

Q. Well, what did j&n do in the way 6i catrying

out that agreement ?

A. Well, We finished the agreement all right.

Q. Well, what did you do?

A. W^ went down to Four Below, First Tier and

put down a hole down there.

Q. When did you get down there Mr, Cook^

A. We went down tbete somewheres about the 8th

or 10th of June.

Qw Where Wag ydtir tent ?

A. On Three beloW, first tier.

i^. Did yoti See the boundaries of Three belOw,

first tier, at that time ? A. Yes*

Q. Tell the jury whether the boundaries of that

claim were well marked^

A* Yes, they were marked.

Q. And you can tfell this jury positively that the

tent was on No* 3 below first tier right limit?

A. Positively on Three, the lower end of Thre^.

Q. Now, you put that hole to bedrock ? A. Yes.

Q. What was the depth?

A. I think that hole Was about a htlridred and

thirty feet, thirty or thirty-five feet.

Q. What would be the cost of those holes includ-

iJig th6 labor and everything else put on it ?

A* O, it would cost a thousand dollars to put one

of those holes down that deeiD*

Mr. PRATT.—You mean each on^?

A. Each one, yes.
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Mr. McOIN'Jil'.—WJien did you get to bedi'oek in

that hole?

A. Somewheres about the first of Au^st, I think.

Q. What, if anything, did you find at the bottom of

that shaft? A. TJjere wa^ sjjiaU p.ay tliiere,

Q. What wouJd it avieragel

A. O, possibly three or four cents,

Q. You regarded that as pay at the timie, did you?

A. Well, 6?iiall pay^ jm.

Q,. Well, when you got that hole down what did

you do, Mi\ €o<ok?

A. We drifted' in ike hole a iittle,

Q. 'Now, Mr, Cook, during the tim^e 6hat you were

sinking thjs shaft, whea^e were y,ou living?

A. Living- m this tejit op Three.

Q, Now, after y^u got this tent put to bedrock and

about the 12th of Oictober wjjejpe did yop live-—or this

shaft to bedrock?

A. Well, in the last' of October or the ^rst of No-

vember W€ built a cabin on Four there.

Q. On Four? A. Yes.

Q. That is above ttere—<)i3 that part there (indi-

cating on map).

A. Yes, and we livM in that the balance of that

Tvinter,

q. Well, what KDth^r work did you do that winter

Mr. Cook?

A. We went dowm on Five and put a hole to bed-

rock there.

<^. And after getting to bedrock there what did

you do ? A. We drifted in that hole too.
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Q. Yes; now were you on the claim about the 21st

day of September, 1905 ? A. Yes.

Q. Where—do you know William Rooney "?

A. Yes.

Q. When did j^ou first see him?

A. I saw Rooney I think the night he staked the

claim, this No. 3.

Q. Wiiere did you see him?

A. I saw him in a cabin'—it is a stable now of

George Friend of Friend & Lawson; Pounder & Gra-

ham, that was their cabin at the time they had been

stopping there and drifting there that summer and

I was in there, and there was two more men, a man
by the name of Kavanaugh and a man by the name

of Powell; and Rooney and Johnson and Plaschlart

came in there, I don't know if they knew me and in

fact I don't think they did, and I didn't know them

at the time, but they were talking about this claim

—

Q. What did they say?

A. Well, that there had been nothing done on it

and according to Wickersham's decision there had to

be a hole down on each and every claim.

Q. A hole to where ?

A. To bedrock, and that they were going to take

a chance.

Q. You think that was the night of the day they

staked the claim?

A. Yes, pretty sure; but I think it was a little

later than the twenty-first.

Q. Did they assign any other reason at that timie,

Mr. Cook? A. No, not that I know of.
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Q. You got your deed, did you, Mr. Cook, for this

one-twelfth interest you sj^oke about? A. Yes.

Cross-examination.

(By Mr. PRATT.)
Mr. Cook, I believe you said you was forty-one

years of age ? A. I am.

Q. What Qowjity or state are you native of ?

A. I was bom in Ireland.

Q. In Ireland? A. Yes.

Q. You have lived in the States?

A. Yes, I lived in the States some.

Q. And Canada?

A. Yes, and I have lived in Canada.

Q. When did you sa}^ you came into the Fairbanks

District to live ? A. The spring of 1904.

Q. The spring; and 3^ou got acquainted with

Ridenour that summer? A. Yes.

Q. And in the forepart of 1905 you began think-

ing of locating an association claim along there did

you? A. Yes.

Q. This particular ground?

A. 0, not this particular ground, no.

Q. Just some ground?

A. Just some ground, I did, yes.

Q. And you talked to Ridenour about it?

A. Yes.

Q. He and you concluded finally you would come

to town and see Captain Barnette?

A. Well, I told Ridenour I had talked with Bar-

nette, yes.

Q. You had talked with Barnette before that?
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A. Yes.

9. That happened by reason of Mv. Tozier telling

you to go over there, ,did it ?

A. Yes, I wanted a grubstake.

Q. You didn't enter into any definiite iiegotiatipns

with Barnette at that time, 4id you *?

A. No, not unti'} J had seen Eidenour, no.

Q. Now, after you talk.e,4 to Tozier you go out to

the creek and see Eidenour about it an4 be and you

come in? A. Yes.

Q. How long w,tervei;ed betw^een ;that and the To-

zier affair? A. That was only a few days.

Q. When you .cam,^ in you and Henry Caofe: went

to Captain Barnette 's oiffiice, didn't you?

A. Me ai;i4 Ridenour vefit there, yes.

Q. And you op.ened wp tb,e subject of getting

money, to get him to advance tjtie ,nece€sa?:'y funds

en,able you and Ridenour to J-ocate an association

placer claiin oiit ther.e, didn't you? A, Yes, sir.

Q. Did you discuss the ground you expected to lo-

cate ?

A. Well, we discussed dJffereijt parts of the cr^ek,

yes; not this particular ground.

Q. No. You aske,d Captain JBarn^tte to advance

the provisions aw^d to^ois «and all .the money that -was

necessary to enable you and Ridenour to go out there

and stafce an a&soc'iatioi^ claipi ajid at least sink one

hole to bedrock, didn't you? A. Yes.

Q. W«ll, that involved an expenditure of a thou-

sand or fifteen hundred dollars on his part, didn't it?

A. Yes.
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Q. What? A. Yes.

Q. And now, you say that in all the conversation

and understanding that 3^ou and Ridenour—well,

you said once, at least that was my understanding,

that the understanding was that you and Ridenour

were to have the same interest in that location that

you have now—is that right? A. No, I didn't.

Q. Didn't you say that at one time on direct exam-

ination?

A. We were to have an eighth interest in the

group.

Q. You now have a sixth, haven't you?

A. Yes.

Ql. What was the understanding as to names that

were to go in that location, the other eight?

A. I didn't know an3i:hing about the names.

Q. Didn't you ask Captain Barnette what names

he was going to furnish? A. No, I did not.

Q. Didn't you think or understand he was to be

one of the locators? A. I didn't know.

Q. Didn't he tell you he had powers of attorney

from a lot of people and give you some of those

names? A. Yes.

Q. So you took it he was going to give you the

names of some of these people with reference to

whom he held powers of attorney, didn't you?

A. Yes.

Q. Six of them, yes, sir. Now, I understood you

to say, before you got away from his office you and

Eidenour, both of you, understood that when that

claim was located and these six names were used,
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that Bamette was to have half of the interest of

those six persons?

A. Well, I understood that, yes; I didn't know.

Q. That would be three-eighths, wouldn't it, that

he was to have?

A. Well, I didn't know; I don't know what in-

terest he was to have.

Q. Well, six-eighths' divided b}" two would be

three-eigiiths?

A. He expected' a half interest he said; where he

got it I don't know.

Q. Expected to get, yes; well, you expected he

was to get at least three-eighths, half of the six-

eighths? A. Well, he said he expected it.

Q. Well, you believed he was going to get it?

A. Yes, sir, but I didn't know.

Q. Ridenour was right there and heard all of this

conversation?

A. I d'on't know; Ridenour was never at Bar-

nette's but once.

Q. Now, this understanding come to be made by

what Captain Bamette told you when you were both

sitting there and talldng to him making the arrange-

ments ?

A. Well, I don't know whether it was or not.

Q. You don't know; well, didn't you talk over

that subject in the presence of Mr. Ridenour?

A. What subject was that?

Q. That Captain Bamette was to have half of the

interest of these persons for whom he held powers of

attorney?
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A. I don't know whether we did or no.

Q. Don't know whether you did or not? A. No.

Q. You want to tell this jury that when you and

Captain Barnette were talking when you got that

understanding, Ridenour wasn't sitting right there

and listening?

A. Ridenour never seen Barnette but the once.

Q. I know it, but that was when you and he came

in to negotiate about this matter, wasn't it?

A. Yes, sir.

Q. And that was the time you understood Bar-

nette was going to get a half ?

A. Well, Barnette said he expected to get half or

something out of these people.

Q. Wasn't he, when he said that wasn't Ridenour

sitting right there and listening?

A. Yes, he was there listening once.

Q. He was there listening to that talk ? A. Yes.

Q. And you know that ever since then all the

royalties from the Dome Creek Association have

been divided one-third to Barnette, one-third to you

and Ridenour and one-third' to McGinn & Sullivan,

don't you? A. Yes.

Q. Now, after you got this arrangement and this

understanding that 3"ou have been talking about 3"ou

and Mr. Ridenour go out there to stake that claim

and put down a hole, don't you?

A. Yes, we put a hole down, yes.

Mr. PRATT.—And you went down there right

after that conversation? A. Yes, sir.

Q. How soon after?
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A. We went riglit out there, we were out there the

2'2d or 3d. of March, yes, we went right out.

Q. And then, you got hurt and came to town f

A. Yes, sir, I wasn't there for maybe a week.

Q. You wasn't there when the notice was posted

the 22d or 23d? A. No, sir.

Q. You saw that after you got out there ?

A. Yes, sir.

Q. Tliis printed notice? A. Yes, sir.

Q. Six names on it? A. Yes, sir.

Q. That's the first time you ever knew the names

of these six persons, isn't it? A. Yes.

Q. Yes. So you and Ridenour go to sinking

Shaft No. 1, don't you? A. Yes.

Q. And you got to bedrock in May, don't you?

A. Yes.

Q, And you virtually find nothing there, don't

you? A. Well, just found colors.

Q. Just colors. Now, I call your attention to this

map

—

Mr. McGINN.—Plaintiffs' Exhibit No. 4.

Mr. PRATT.—To Plaintiffs' Exhibit No. 4; I

want you to point out on that exhibit there Shaft

No. 1 that you and Ridenour put down first.

A. That shaft is somewhere there (pointing to Ex-

hibit 4).

Q. Somewhere there. Ain't that marked there

Shaft No. 1, or is it? A. Yes, that's shaft No. 1.

Q. Yes, Shaft No. 1; that's it right there, ain't it?

A. Yes.

Q. Now, sir, when you got that down you and
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Ridenoiu" concluded tliat that paystreak was higher

up the hill, didn 't you ?

A. Yes, I didn't know where it was; we didn't

know where it was and we didn't conclude nothing

—we didn't know where the pay was at the time.

Q. Yes; that was in May, 1905, wasn't it?

A. Yes.

Q. So you move higher up the hill and go down on

the upper end of Four below bench ?

A. Well, that wasn't any higher up the hill I

don't think.

Q. You don't. Anyhow

—

A. You mean further down the creek?

Q. Well, then, you sunk a shaft on No. 2—or

No. 4? A. Yes, sir.

Q. That's higher up the hill than Shaft No. 1?

A. I don 't think it is as far from the creek.

Q. Well, take a look at it.

Mr. McGinn.—We object, the plat shows for it-

self.

Mr. PRATT.—Yes, it shows it's further, don't it?

A. No, sir.

Q. Let me call your attention—this is the creek?

A. Yes, sir.

Q. There is Shaft No. 1?

A. Yes, sir, and here is the creek and Shaft No. 2.

Mr. McGinn.—He is asking if it was further

away.

Mr. PRATT.—Yes, it's higher up the hill, ain't it?

A. Very little.

Q. Very little. All right; let it go at that. Now^,
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when you got down tliere j^ou drifted a little—wliicli

way did> you drift ? A. I drifted both ways.

Q. Up and down the valley, laterally, or across

the valley? A. Across the valley.

Q. Which way from the shaft, uphill or downhill ?

A. Across the hill, up and down.

Q. How far did you drift on either side ?

A. About fifty feet, I guess.

Q'. How much on the upper side?

A. Probably fifty feet.

Q. How much on the lower ? A. Twenty-five.

Q. Twenty-five feet on the lower side and how

much uphill ? A. Fifty feet, the hill is

—

Q. You didn't find much on the lower side, did

you ? A.I found small pay.

Q. At that time Pounder & Graham had struck

pay on the second tier of benches'?

A. Yes, they struck pay.

Q. And you and Eidenour concluded you were too

far down the hill ?

A. I don't know whether we did or not.

Q. At that time wasn't it your opinion and

Eidenour 's also that that pay-streak didn't run

across the first tier of benches at all *?

A. No, it wasn't—we didn't know.

Q. Didn't know? A. No.

Q. You thought the chances were it run off into

the second tier of benches, didn't you?

A. No, we didn't.

Q. Didn't Pounder & Graham's pay-streak indicate

that?
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A. They had pay on the second tier but we didn't

know how far it run up the hill.

Q. But didn't that indicate it passed on into the

second tier of benches ?

A. No, I didn 't know.

Q. Well, you rather thought it did ?

A. No, I didn't.

Q. You didn't? A. No.

Q. Well, sir, you built a cabin there in the fall of

1905 ? A. Yes, sir.

Q. On Four? A. Yes.

Q'. And lived there that winter? A. Yes.

Q. Where did you go to w^ork next ?

A. We stayed there.

Q. Well, where did you go to work next to drive

a hole ?

A. We made a hole on Five that winter.

Q. Point out on that map your Shaft Three was

on Five.

A. I don't know if it's on there; I don't think it's

on there.

Q. Isn't it on there, Mr, McGinn?

Mr. McGINN.—No, I don' think it's on there.

Mr. PRATT.—Well, make a mark there with a

pencil about where you think it is; put it d-own

where you say it is.

A. (Witness points Ex. 4.)

Mr. McGINN.—That's close to the shaft sunk by

Klonos?

Mr. PRATT.—All right; on Five.

Mr. McGINN.—Hov\^ far from the lower end of
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Five was it, Mr. Cook ?

A. O, it was about 200 feet, I guess, at the lower

end of the Dome Group Line.

Mr. PRATT.—I want you to put a mark on there

about where you think it was.

Mr. McGinn.—Now, let the witness understand

the plat; here is the lower end of Five; here is the

first tier, the black line is the lower end of the group,

and here is the dividing line between the first and

second tiers.

Mr. PRATT.— (Referring to map.) This must

be the lower line of first bench off Five, isn't it?

Yes.

A. (Witness marks.) Well, somewheres here

—

somewheres in there.

Q. Somew^here right there?

A. Yes, sir, about there—I ain't a surveyor.

Q. Wfell, that's farther up the hill than No. 2

shaft, isn 't it ? A. Yes, that is.

Q. Well, when did you start that No. 3 shaft on

No. 5?

A. That shaft was started some time in December.

Q. December ; when did you get to bedrock ?

A. We got to bedrock there some time in March,

the spring of 1906.

Q. Now, at that time you and Ridenour knew

the pay-streak w^as on the second tier of benches

rather than the first ? A. No, we did not.

Q. Ain't it true, Mr. Cook, that nobody out there

had an opinion or ever dreamed there was any pay

on the first tier of benches until Ness & Wiemer got
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down there in March, 1906? A. Yes, they did.

Q. Well, what did they go on?

A. In March of 1905 on the lower end of dis-

covery, first tier, they had pay there near the center

of the claim.

Q. Yes?

A. Yes, a man by the name of Jensen & Shoddy

had a lay from Thostasen.

Q. And that indicated the pay must run off the

first tier of benches off Three ?

A. Yes, it would give a pretty good idea.

Q. Xow, what's the date of thaf?

A. March, 1905.

Q. And still you and Eidenour went and moved

higher and higher up the hill, didn't you?

A. Yes.

Q. You did? A. Yes.

Q. Mr. Cook, you and Eidenour were outfitted in

March of 1905 and commenced sinking that No. 1

shaft, didn't you? A. Yes.

Q. And you got down and found colors about the

fifteenth of April, didn't you, in the gravel?

A. Yes, somewhere along there, yes.

Q. And on the 17th you came in here to town and

filed the notice of location, didn't you? A. Yes.

Q. You and Eidenour on the 15th of April when

you got those colors in that gravel considered you

had made a mining location?

A. Well, we come in and recorded the ground.

Q. You men went there to make a discovery for

yourselves for that Dome Creek Association, didn't
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you? A. Yes.

Q. And as soon as yon got into the gravel down

there j^ou came to to^ai and put it on record, the

notice? A. Yes.

Q. You and ]Mr. Ridenour understood then and

understand now do you not, that you have the right

to claim a mining title when you make a discovery

of gold for yourselves? A. Yes.

That's all.

Redirect Examination.

By Mr. McGINN.—Mr. Cook, do you know

whether Mr. Ridenour was present at the conversa-

tion you had with Captain Barnette in which Cap-

tain Barnette stated he expected to get a half

interest in this property that you were locating?

A. I don't know whether he was there positively

or no; I wouldn't be positive about that.

Q. Now, Mr. Cook, where did you get the idea

that Captain Barnette was to get a half interest

from these people he was locating under power of

attorney? "^j

A. I don't know what he was to get, only he said

he was to get a half interest from these people.

Q. Do you know ehether he said that ?

A. Well, I ain't positive.

Q. Do you know whether you had an understand-

ing prior to the time you located this property that

Captain Barnette was to get a half interest?

A. No, sir, I do not.

Q. Where did you get that understanding from ?

A. Well, the custom is if a man stakes a piece of
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ground ho always give an interest to the man that

puts up the grubstake.

Q. Gets a half interest? A. Yes, sir.

Q. Mr. Cook, did you and Ridenour ever enter

mto any agreement with Captain Barnette whereby

you or any of these defendants were to get more than

twenty acres? A. None at all.

Q. You were to get your twenty acres in the group

and Ridenour was to get twenty acres?

A. Yes, sir.

Q. But what Barnette was to get you didn't know^?

A. No, I did not.

Recross-examination.

(By Mr. PRATT.)

Well, you finally got a one-sixth interest?

A. Yes, he gave us that, Mr. Barnette, for putting

these other holes down.

Q. Yes. Mr. Cook, haven't you testified to this

jury that Captain Barnette said something to the

eifect that he expected to get a half interest from

these people ?

A. Well, he said something about a half.

Q. Something about that, yes. And if he hadn't

said that you wouldn't have got any impression

about it one way or the other, would you? A. No.

Q. What? A. No.

Q. And Ridenour was sitting right there listen-

ing?

A. I don't know whether Ridenour was there or

not.

Q. Ain't it your best impression that Ridenour
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was sitting there listening to thaf? A. No.

Q. You don't want to say to this jury that he

wasn't, do you? A. Well, I don't know.

Q. Well, you and Eidenour were partners, weren't

you?

A. Well, we were after that; we wasn't at that

time; no.

Q. Hadn't you agreed between yourselves that you

were to go to Captain Barnette and try to make this

arrangement w4th him?

A. I seen Barnette before Eidenour did.

Q. Answer me; hadn't you and J. C. Eidenour

agreed between yourselves to go to Barnette 's office

and see if you could get him to enter into the ar-

rangements you did get him to enter?

A. I went and seen Eidenour and talked about it,

and he says, "All right; we will go and see him."

Q. And you then both went there personally ?

A. Yes, sir.

Q. And you both engaged in conversation with

Captain Barnette about the matter?

A. Yes, sir.

That's all.

Eedirect Examination.

Mr. McGINN.—When was it you had that under-

standing—was it before or after the property was

located? A. After.

Q. After? A. Yes.
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There was eA'idence proving that at the time the

plaintiffs staked the ground in controversy, they

knew, or could have known, that it had previously

been staked by Woodw^ard for Hastings.

The defendants introduced in evidence a written

lease from Richard Stafford to Tracy and Percy

Hope, of date December 20, 1905, for six hundred

and. sixty feet for the width of the claim of placer

claim number three in dispute, whereby seventy per

cent of the gross output was to go to the lessees and

thirty per cent to the lessor. This lease was re-

corded on November 21, 1906, in Volume Two of

Leases, at page 128.

Also another lease about the same time between

Stafford, de Journel, Crawford and Miller as lessors

and Weimer and Ness lessees in substantially the

same terms, for a part of the same ground.

There was evidence proving that, at the time of

the staking of the Dome Group Association Claim

by Cook and Ridenour as aforesaid, and at the time

of the discovery of gold by them, and at the time of

the contract of McGinn and Sullivan for a one-

third interest in the said Dome Group Association

Claim, said McGinn and Sullivan did not know that

there w^as any agreement or understanding that the

said Barnette should have a one-half or any por-

tion of said claim, or that any of the locators of

said claim were to acquire more than twenty acres

by that location.

There was evidence proving that the said cause
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of Cook vs. Klonos was a suit brought by Henry

Cook, J. C. Ridenour, A. T. Armstrong and the oth'er

persons named as locators of the Dome Group

association claim, against John Klonos and several

defendants including Richard Stafford, the same

being cause No. 278 filed in the District Court for

the District of Alaska Division No. 3 (now Division

No. 4) , to clear the title of the said Henrs^ Cook and

the other plaintiffs therein against the claims of the

said defendants; that said suit resulted in a non-

suit rendered by Judge Gunnison against said plain-

tiffs.

There was evidence proving that the claims of

Richard Stafford to the ground in dispute had never

been litigated except in said suit No. 278.

There was evidence proving that the defendants in

this cause brought the Stafford title after Judge

Gunnison had decided said cause of Cook vs. Klonos

adversely to the plaintiffs in that case, and that they

were induced to buy said title by reason of said

decision.

Defendants rest.
'

Plaintiffs rest.

Defendants rest.

Mr. JENNINGS.—I wish to make a motion which

I think goes to the very gist of the whole controversy,

as follows

:

The evidence in this case having been closed, the

plaintiffs request the Court to charge the jury as fol-

lows :
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1. Under the eA'idence in this ease, it is your duty

to find that the plaintiffs are the owners and entitled

to the possession of the property in dispute, to wit,

Claim Ko. 3 below discover}^ first tier, right limit.

Dome Creek, Fairbanks Mining District, and accord-

ingly you will so find in favor of the plaintiffs, to-

gether with such damages as you may find they are

entitled to under the further instructions of the

Court.

2. You are instructed that so far as the title to the

property in dispute is concerned, you are not to con-

sider the first affirmative defence of the defendants,

to wit, the alleged Dome Group location.

3. You are instructed that so far as the title to the

property in dispute is concerned, you should not con-

sider the second affirmative defence of the defendants,

to wit, the so-called Stafford claim.

4. You are instructed that so far as the title to the

property in dispute is concerned, you should not con-

sider the third affirmative defence of the defendants,

to wit, the so-called Ridenour title.

Now that first request is a blanket request, and I

meant by that that it was to be virtualh^ an instructed

verdict, but if your Honor disallows that, then I want

a ruling separately on the Stafford title, the Dome
Group title, and the Ridenour title or selection.

The COURT.—Now, I will suggest, Gentlemen, the

only matter I care to hear you on is this

:

Mr. McGinn.—I desire to make a motion on the

record also.
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The COURT.—Let's dispose of this matter first:

Just read that motion, Mr. Reporter. (Reporter

reads first ground of motion above set forth.) The

motion is overruled as to the first assignment; read

the second, (Reporter reads second ground of mo-

tion above set forth.) The motion is overruled as to

the second assignment—read the next. (Reporter

reads third ground of motion above set forth.)

The COURT.—The motion is overruled as to that

assigmnent. (Reporter reads fourth ground of mo-

tion above set forth.) I will hear you on that ; and I

will hear you on this proposition, on the question of

why you insist—I have gone over your instructions

—

why you insist that if the jury finds that one or two

of the locators of the Dome Croup participated in any

fraud as to that location, why that should vitiate the

entire location when it seems to be in direct contra-

vention of the opinion of the Circuit Court of Ap-

peals in the case of Cook et al. vs. Klonos et al. The

other matters I am pretty clear on.

Plaintiffs except to the ruling of the Court in over-

ruling the first, second, and third grounds of motion.

Mr. JENNINCS.—Well, your Honor, if I can

show your Honor an authorit}' to the effect that a lo-

cation, when no discovery has been made, is abso-

lutely valueless for any purpose, and that where a

corporation transferred some of its fully paid stock

in return for such a location the Court held that it

was a null and void transfer, that it was a transfer in

which the}^ were getting something for nothing and

such a location as that is absolutely void ; and then if

I could show your Honor an authority of the Circuit
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Court of Appeals for this oiivnit that a location with-

out a diseovery is uothing and there is nothing to

transfer—where the Court speaks of such a transfer

of "something which is, in fact, nothing" and an at-

tempted transfer as relinquishing something of the

Goverwient's which he never had; and then if I sup-

plement that, if the Court please, \>y calling your

Honor's attention to the dissenting opinion of Judge

Beatty in Chrissman vs. Miller, a case where he

speaks of such a thing as being absolutely nothing;

if I call your Honor's attention to the case of Chriss-

man V. Miller, where he refers entirely to possession

coupled with work and development, and the decision

of the California court in the case of Weed vs. Snook,

which came after the Chrissman vs. Miller case, in

which they particularly call attention to the fact that

it is in possession that effects such a transfer ; and if

I can show j^our Honor that a person who locates

must go and make his own markings of boundaries

and he cannot take advantage of the fact that some-

body else has marked it and then transfer it because

he would l)e transferring nothing, would that make

any difference to your Honor on this Stafford title ?

The COURT.—I don't think you can show to me

that as a fact under this evidence in this case or the

law. I suppose if there should be a verdict against

you, I would have to hear it on a motion for a new

trial ; but the evidence before this Court, I think, on

the Stafford title is sufficient to go to the jury. I

don't want you to take up the time of the Court on

matters I have made up my mind on; but T will hear

vou on it now.
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The COURT.—I think in order to keep the record

straight the motion of the defendants should now he

made ; the jury may retire for five minutes.

Whereupon the jury retired.

[Motion for a Directed Verdict, etc.]

Mr. McGinn.—The defendants in this case, and

each and all of them, request the Court to direct a ver-

dict for the defendants in this case, for the reasons

:

1. That the evidence in the case, undisputed, shows

that at the time of the alleged location of the plain-

tiffs in this case, the ground in dispute was not un-

occupied, unappropriated public domain of the

Government of the United States; that, on the con-

trary, the evidence shows that at said date the prop-

erty was in the actual possession of J. C. Ridenour

and Henry Cook, acting for themselves and for the

other six locators of the Dome Group association

claim, and at that time they had marked the bound-

aries of said claim upon the ground so that the

boundaries thereof could be readily traced, and had

discovered gold in paying quantities, and had re-

corded their notice of location, which notice of loca-

tion was notice to all the world as to the claimants of

said ground, and that the plaintiffs could not intrude

upon their actual possession and seek to initiate any

rights, and could not, without any color of title, in-

trude upon that possession and thereafter seek to

initiate a claim in order to assert some flaw in the

title of the defendants.

2. The defendants also request the Court to in-

struct the jury to return a verdict in favor of the de-

fendants and each of them, for the reason that the
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priority and validity of the Dome Group location

being established and not questioned by anybody, and

the only way that the plaintiffs seek to overcome that

location is by endeavoring to establish that there was

a fraudulent understanding between E. T. Barnette

and the six absent locators, to the effect that he was

to have one-half of what they were to get out of the

location ; that that is a matter that cannot be inquired

into by the plaintiffs at all in this action—it is a mat-

ter that can be inquired into only by the Government

;

but that even if it could be inquired into by these

plaintiffs in this case, the evidence absolutely fails to

establish, and there is not sufficient evidence to submit

that matter to the jury in this case. And further-

more, as far as the evidence of J. C. Ridenour and

Henr}^ Cook is concerned, that shows that there was

no agreement or understanding that E. T. Barnette

was to have any portion of the claim as to them, nor

did they know or have any knowledge of niy such

understanding or agreement between E. T. Barnette

and the six absent locators; and particularly is this

true as to J. C. Ridenour, where upon the same evi-

dence the Circuit Court of Appeals has held that

there was no evidence to connect J. C. Ridenour with

the fraud in any way. That even if the jury in this

case should find that the alleged Dome Group location

as to some of the locators was fraudulent as to the

Government of the United States, but that it did not

extend to all of the locators, then from the time of the

finding of the fraud by the jury in the case the inno-

cent locators would have the right to select a certain

portion of this Dome Group location, and that being
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so, the matter cannot be left to the jury in any way.

3. The defendants also request the Court to in-

struct the jur}" to return a verdict in favor of the

defendants McGinn and Sullivan, because under the

evidence in the case, undisputed, McGinn and Sulli-

van are sho\^Ti to have been innocent purchasers for

value, without any notice or knowledge whatsoever of

any fraud on the part of E. T, Barnette and the other

persons locators of said claim, or any of them.

4. And the defendants further request the Court

to instruct the jury to return a verdict for the de-

fendants because it is shown by the evidence, that at

the time of the institution of this suit the defendants

were not themselves in the actual possession of the

property in dispute.

5. We further move the Court for an instructed

verdict, because it is shown by the evidence that J. C.

Ridenour, under the decision of the Circuit Court of

Appeals in the case of Cook et al. vs. Klonos et al.,

selected the particular portion of the ground in con-

troversy out of said Dome Group association claim,

or such a portion of it only as the defendants seek to

recover and ask as to that portion claimed by Ride-

nour under such selection—request that the Court

instruct the jury to return a verdict for J. C. Ride-

nour under and by virtue of such selection.

Motion denied. Exception.

The COURT.—Under the view I take of the ruling

of the Appellate Court, and under the evidence as to

the location or selection made by Ridenour, I don't

think it is in a form that could have been contem-

plated by the Appellate Court, and for that reason
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that defence will be withdrawn from the jury.

Defendants except.

Mr. JENNINGS.—Now, will the Court indicate

whether or not if the evidence will show that all of

these persons had knowledge of this fraudulent

arrangement, it would render the Dome Group abso-

lutely void ?

The COURT.—My view^s at this time are, Mr, Jen-

nings—I have devoted considerable time to the con-

sideration of an instruction on that point ; but the way

the evidence stands and the way this case appears

before the Court and jury at this time, it seems to me
that if no selection has been made by anybody, that

after the discovery of the fraud, if the jury should

find that there w^as fraud at all and that a discovery

of the fraud was made by the other locators and they

didn 't in this case ask—or have not in this case asked

to have No. 3, to wit, the property in controversy set

aside for them, that under those circumstances the in-

struction must be that they have no right to it.

Mr. McGinn.—Well, J. C. Ridenour now elects to

select out of the Dome Group location the particular

property in controversy at this time.

The COURT.—The request should be denied, be-

cause the jury w'ould have no means of determining

whether it was a lawful selection.

Mr. McGinn.—Well, how will your Honor in-

struct the jury % Haven't we the right of selection at

all?

The COURT.—Under my view^ they have made a

selection that is a void selection.
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Mr. McGIXX.—AVell, tlieu, they haven't made any

selection at all.

The COURT.—Well, I think it is too late now to

make a selection.- If any other view was taken of it,

they could reserve the right of selection just as long

as they desired ; so I take it after a man makes a selec-

tion under that decision, if my interpretation of it is

correct, and I think it is, that they have the right of

selection and that their right of selection dates from

the birth of the location; yet, if they did select and

the selection is void, that ends their right, I think,

under that decision, as far as this case is concerned.

Mr. McGINX.—Your Honor holds, then, that we

can't locate over any part of that location?

The COURT.—I don't think so in this case, Mr.

McGinn, because it seems to me that under the ruling

of the Appellate Court that Court must have contem-

plated that a placer claim something like an ordinary

placer claim must be selected, and that a claim would

not have been selected merely for the purpose of in-

cluding all the property in controversy—if not all the

property in controversy, then as much as they could

cover. While I am not as clear on the matter as I

would like to be, that is the solution I have made for

mj'self as to the litigation in this case—as to this

peculiar situation.

Mr. JEXXINGrS.—I would like also to ask vour

Honor if we are warranted in arguing to the jury

that if they (the defendants) all knew about this

fraudulent arrangement, the Dome Group is certainly

void.

The COURT.—0, yes; I don't think there is anv
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doubt about that. I will say at this time, I have indi-

cated to you, Mr. Jennings, as clearly as I am able to

at this time, just what my instructions will be as to

the Dome Group. I have devoted the most of my
time since I left last night to thinking about it, and I

am not satisfied with my conclusions on it yet ; but I

will endeavor to satisfy myself before to-morrow

morning.

Mr. PRATT.—Well, surely, if Captain Barnette

and these six people were involved in that fraud, that

would make it a dummy location even though the

other two were not involved.

The COURT.—Under my view of the case it don't

make any difference whether they have or not, be-

cause under the decision of the Appellate Court Mr.

Ridenour has not selected correctly, and it doesn't

make any difference to me whether he was implicated

in that fraud or not, Mr. Pratt. I don't see that any

stress need be laid on that under the view the Court

takes of the case at this -time.

AND BE IT FURTHER REMEMBERED that

after the evidence in said cause was concluded and be-

fore the said cause was submitted to the jury, the

plaintiffs requested the Court to charge the jury in

words and figures as follows, to wit

:
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In the District Court, Territory of Alasha, Fourth

Division.

No. 1196.

[Instructions Requested by Plaintiffs.]

Plaintiffs request the Court to charge as follows:*********
8. DOME GROUP.

Defendants contend and there is evidence to prove

that prior to the 23d dav of December, 1905 (the date

of Rooney 's discovery), an association of eight per-

sons consisting of A. T. Armstrong, W. H. Sumner,

Y. L. Newton, M. E. Armstrong, L. T. Selkirk, A. R.

Armstrong, Henry Cook and J. C. Ridenour, calling

themselves the Dome Group Association had discov-

ered gold on the 160 acres embracing the claim in dis-

pure and had properly marked said 160 acres on the

ground so that the boundaries could be readily traced.

Plaintiffs admit the discovery of gold, this staking

and marking in the name of said eight persons, but

they say that such location was not a valid one, for the

reason that, although it was made in the name of eight

persons, yet it was not really done by or for said

eight persons in good faith, but was in reality a

scheme on the part of E. T. Barnette by which said E.

T. Barnette was to acquire more than 20 acres of min-

ing ground for himself in one location, in violation

of the law which declares that no location shall in-

clude more than 20 acres for any individual claimant.

If you find from the evidence that this was the

case, then the location by the Dome Group Association
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was fraudulent, and null and void, and could and did

confer no rights of sniy kind upon any of the said

eight persons nor upon McGinn and Sullivan so far

as they claim under said association.

9. Plaintiffs contend and have offered evidence to

prove that before the location or attempted location

in the name of said eight persons was made, said E. T.

Barnette had written to A. T. Armstrong for powders

of attorney from him and others authorizing him,

Barnette, to locate, enter and take up mining claims

and other lands in Alaska, and to do all that was

necessary to be done to acquire the right and title to

any such mining claims or land as may be taken up,

entered or located, and that in the letter from Bar-

nette to Armstrong he stated that he would expect

half, and that in reply he received the powers of at-

torney without qualification or restrictions.

If you find from the evidence that this is true, you

are instructed that such transactions would consti-

tute in law^ a contract, agreement or understanding

between said E. T. Barnette and said persons by

which said Barnette was to take up or to have taken

up mining claims in the names of said persons, and

that one-half of all he should take up or have taken

up should be liis.

10. Plaintiffs further contend and have offered

evidence to prove that Barnette being in possession

of these powers of attorney, entered into an arrange-

ment with defendants Cook and Ridenour by which

Cook and Ridenour were to do the actual work of

making a discovery upon and of staking and mark-

ing the boundaries of an 160 acre tract, and he was
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to furnish the supplies, tools, boiler, etc., necessary

for the accomplishment of that purpose, and that

they should take up said 160 acre tract in the names

of A. T. Armstrong, W. H. Sumner, Y. L. Newton,

M. E. Armstrong, L. T. Selkirk, A. R. Armstrong,

Henry Cook and J. C. Ridenour, and that in pursu-

ance to that arrangement the location or attempted

location of the Dome Group Association was made.

If you find from the e\T.dence that this is true, then

Barnette was the principal locator of the Dome
Group Association of 160 acres, although he was not

a locator by name, and by the use of the names of

his friends or relatives has located for his own bene-

fit a greater area of mining ground than that allowed

by law. This is what the statute prohibits. The

statute says, "No such location shall be made."

11. It would be immaterial in this case whether

or not Henry Cook and J. C. Ridenour, McGinn and

Sullivan or either of them knew of this arrange-

ment between Barnette and the absent locators,

either at the timte of the location of the Dome Group

or at any other time, and it would be immaterial

whether Cook and' Ridenour first proposed to Bar-

nette to locate or whether Barnette first proposed

to Cook and Ridenour to locate. And it would be

immaterial whether they or either of them knew

what interest Barnette was to get, or whether Bar-

nette has in fact gotten the interest, and it would

be immaterial whether Cook or Ridenour were to

get only an eighth a piece. The question is, "Did

the location include more than 20 acres for any in-

dividual claimant, whether that claimant be a locator
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by notice on the ground or of record, or not?"

12. If it did, then the location or attemi:>ted loca-

tion b}^ the Dome Group was invalid, and Rooney

had a perfect right to locate the property so far as

the Dome G-roup location is concerned.

1.2. If the Dome Group title is not valid, thrm

McGinn and Sullivan obtained no title under that

location, whether their contract for one-third was

made before or after that location.

13. The Court instructs the juiy that the life of

a mining title to placer ground commences at the

date of the discovery of gold within lines plainly

marked on the ground so that they can be readily

traced.

The defendants in their 2d affirmative defense in

the amended answer claim title to the ground in

controversy by mesne conveyances based on an al-

leged location January 2, 1904, by one U. G. Hast-

ings. The plaintiffs contend that the boundaries

of the said claim were not m'arked on the gTound

so as to to be readily traceable or at all, by the said

Hastings or by any other person for him, at the

said date or at any time prior to Rooney 's discovery

December 23d, 1905, and that no discovery of gold

was made thereon by said Hastings or by any other

person for him, at any time. If you find from^ the

evidence that either of these contentions is true, then

Hastings never had any mining title to said ground

and could convey none to Stafford.

The defendants claim that the said ground was

properly staked and marked on the ground January

2, 1904, by one William Woodward as agent for
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Hastings, and that a location notice of the claim

was recorded at the proper time and place ; they fur-

ther show by evidence that on September 8th, 1905,

the said Hastings made a quitclaim deed of his claim

to the ground to one Eichard Stafford, who on Sep-

tember 23d, 190'5, quitclaimed a three-fourths in-

terest therein to Miller, de Journel and Crawford,

and through these four persons, by mesne convey-

ances, they deraign title to said ground based on the

Hastings staking.

Upon this last phase of the case as advanced by

the defendants, I charge you that if you find from

the evidence that up to September 8th, 1905 (the

date of the deed from' Hastings to Stafford), no dis-

covery of gold had been made within the boundaries

of the said claim, either by Hastings or anyone for

him, then Hastings had no mining title to said

ground which he could convey to said Stafford, even

if the lines were plainly marked, and in this condi-

tion of things the defendants could not and did not

secure any title to said ground from that source.

To initiate a mining title, the discovery of gold on

the ground must be made either by the locator in

person, or by som-e other person for him, at his in-

stance, direct or indirect, and must be made for the

purpose of fixing a mining title in the locator to the

ground sought to be appropriated.

19. It is immaterial so far as the rights of the

parties are concerned whether the tent of Cook and

Ridenour was on number 3 or number 4.
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Whereupon said cause was argued to tlie jury by

counsel for the parties respectively, at the conclu-

sion, of which the Court instructed the jury as fol-

lows, after which the jury retired to deliberate upon

their verdict.

[Caption and Title.]

Instructions to Jury.

GENTLEMEN OF THE JURY:
I.

This is an action of ejectment instituted by the

plaintiffs to receover from the defendants and each

of them the possession of that certain piece or par-

cel of placer mining ground known as and called

NUMBER THREE BELOW DISCOVERY, FIRST
TIER, ON THE RIGHT LIMIT OF DOME CREEK,
in the Fairbanks Recording District, District of

Alaska, and for the further purpose of recovering

from the defendants damiages for the wrongful with-

holding of said property from the plaintiffs, and for

the gold extracted from said property by the defend-

ants by and through their lessees.

This action was originally commenced against E.

T. Barnette, J. C. Ridenour, Henry Cook, John L.

McGinn, and M. L. Sullivan, and other parties

claimed to be lessees; but said action has been dis-

missed by the plaintiffs as to all of the defendants

save and except the defendants last above named,

and you are in this case to consider only the claim

of the plaintiffs as against the defendants Barnette,

Ridenour, Cook, McGinn and Sullivan.
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n.

The plaintiffs allege that at all times since

Sues ^^^ ^'-^'^^ ^^y ^^ September, 1905, the plaintiffs

have been and now are the owners in fee, as

against all persons except the United States, of that

certain parcel of placer mining ground containing

twenty acres &itaute in the Fairbanks Mining and

Recording District in the Territory of Alaska, and

more particularly described as the First Tier of

Bench Claims on the right limit, adjoining Creek

Claim No. 3 Below Discovery, on Dome Creek. That

ever since said 21st day of September, 1905, and at

the timie of the conmiencement of this action, the

plaintiffs have been and now are in the possession

of such mining propert}", except as such possession

has been interfered with by the wrongful acts of the

defendants, and except as defendants have wrong-

fully ousted the plaintiffs of possession of the larger

portion of said ground. The plaintiffs further al-

lege that in the month of September, 1908, the de-

fendants wrong-full}^, forcibly, and against the pro-

test of these plaintiffs intruded themselves upon

said bench claim' and forcibly ousted plaintiffs of

their possession thereof, except the possession of

the cabin built thereon and occupied by them, and

a space immediately around the sam^e necessary for

its use as a place of abode, and ever since and now
forcibly retain in their exclusive possession all of

said hemih claim with the exception above stated.

The plaintiffs further allege that the defendants

have extracted the sum of $400,000.00 from the prop-

erty in controversy, and have wasted and destroyed
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the value of said mining j^roperty to the damage of

plaintiffs in the sum of $700,000.00.

III.

The defendants for answer to the complaint of

plaintiffs deny that the plaintiffs are the owners of

the property in controversy or any portion thereof,

and deny that the plaintiffs or any of them ever

wxre the owners of or entitled to the possession of

said property or any portion thereof.

The defendants also deny that they ever ousted

the plaintiffs from the possession of said propert.y,

and further deny that plaintiff's have suffered any

damages whatever on account of defendants' opera-

tion of said property or on account of any acts of

the defendants with reference to said property.

(Domie G-roup Association Title.)

The defendants for a first affinnative defense al-

lege that Henry Cook, J. C. Ridenour, A. T. Arm-

strong, W, H. Sumner, Y. L. Newton, M. E. Arm-

strong, L. T. S?ekirk, A. R. Armstrong, M. L. Sulli-

van and John L. McGinn are now and for a long

time prior to the commencement of this action have

been the owmers in fee as to all persons save and ex-

cept the United States, in the possession of and

entitled to the possession of that certain piece or

parcel of mining ground known as the DOME ASSO-

CIATIOX CLAIM, situate on Dome Creek in the

Fairbanks Mining District, District of Alaska, which

association claim includes the property in contro-

versy herein, and which association claim is more

particularly described in the answer herein.

(Stafford Title.)

For a second affirmative defense the defendants
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allege tliat the defendants E. T. Barnette, J. C. Eide-

nour, Henry Cook, M. L. Sullivan and John L. Mc-

Ginn are now, and for a long time prior to the com-

mencement of this action have been, the o^vmers in

fee and entitled to the sole and exclusive possession

of the property described in the complaint of the

plaintiffs herein.

(Ridenour Selection Title.)

For a further and third affirmative answer the

defendants allege that one J. C. Ridenour, one of

the defendants, is now and for a long time hitherto

has been the owner in fee of that certain parcel of

placer mining ground described in the answer, which

includes the larger portion of the property men-

tioned, and described in the plaintiffs' complaint.

(Reply of Plaintiffs.)

To this answer of the defendants, the plaintiffs'

filed a reply denying, substantially, the title of the

defendants under and by virtue of any of the titles

so set u]3 by the defendants, and denying generally

all the matters and things set up in said answer ex-

cept as to the existence of former litigation in re-

spect of the alleged titles of defendants, and they

further allege that the said Dome Group Associa-

tion placer claimi is fraudulent and void because the

same was located by "dummy" locators.

IV.

Before you can find a verdict for the plain-

The ^iffg jQ^ must find by a preponderance of the

as to evidence that at the time they entered upon
Issues. fijQ premises in controversy and claim to have

located the same as a placer mining claim, that the
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same was unoccupied, unappropriated public do-

main of the United States.

V.

THE DOME GROUP ASSOCIATION.
The first affirmative defense under which the de-

fendants claim title to the ground in controversy is

made under and by virtue of what is kno\\Ti and

styled in the answer as the Dome Group Association

claim, which it is conceded includes the property in

controversy.

You are instructed that the undisputed evidence

shows that at the time of the entry of the plaintiffs

upon the ground in controversy, the Dome Group

Association Claim had been located and a discovery

of gold had been made within the limits of that

claim; but the plaintiffs contend that the Dome
Group Association Claim in void for the reason, as

claimed by the plaintiffs, that the locators of said

association claim had agreed among themselves prior

to the location thereof, that one E. T. Barnette was

to be the owner of and entitled to the possession of

an undivided one-third of said associated placer

claim.

You are instructed that sections 2330' and 2331 of

the Revised Statutes of the United States provide

as follows

:

"Sec. 2330. Legal subdivisions of forty acres

may be subdivided into ten acre tracts; and two or

more persons, or associations of persons, having con-

tiguous claims of any size, although such claims

may be less than ten acres each, may make joint en-

try thereof; but no location of a placer claim, made
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after the ninth day of July, eighteen hundred and

seventy, shall exceed one hundred and sixty acres

for any one person or association of persons, which

location shall conform to the United States surveys;

and nothing in this section contained shall defeat

or impair any bona fide pre-emption or homestead

claim upon agricultural lands, or authorize the sale

of the improvements of any bona fide settler to any

pui'chaser.

'Sec. 2331. Where placer claims are upon sur-

veyed lands, and conform to legal subdivisions, no

further survey or plat shall be required; and all

placer mining claims located after the tenth day of

May, eighteen hundred and seventy-two, shall con-

form as near as practicable with the United States

system of public land surveys, and the rectangular

subdivisions of such surveys, and no such location

shall include more than twenty acres for each indi-

vidual claimant; but where placer claims cannot be

conformed to legal subdivisions, survey and plat

shall be made as on unsurveyed lands; and where

by the segregation of mineral land in any legal sub-

division a quantity of agricultural land less than

forty acres remains, such fractional portion of agri-

cultural land ma}' be entered by any party qualified

by law, for homestead or pre-emption ^Durposes."

You are further instructed that if any arrange-

ment or understanding was had between E. T. Bar-

nette and the other locators of the Dome Group As-

sociation Claim whereby the said Barnette was to

acquire an interest in said association claim in ex-

cess of twenty acres, provided such understanding
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or agreement was entered into before the location

of said association claim, would render the said as-

sociation claim void as to the said Barnette and all

the other locators who participated in the under-

standing or agreement whereby said Barnette was to

acquire such interest in said association claim, and

said claim would be also void as to all of the locators

who had loiowledge that said Barnette was to ac-

quire a greater interest in said association claim at

or prior to the consummation of said Dome Group

Location.

But you are instructed that in order that such an

agreement may avoid the Dome Group Association

location, you must find that such agreement was en-

tered into prior to the consunnnation of the location

of Dome Group Association; for after such associa-

tion was located according to law, if you find it was

located according to law—that is, by the marking

of the boundaries so that the same could be reasily

traced and the discovery of gold wdthin the exterior

boundaries sufficient in law, as you will be herein-

after instructed, whatever agreement might take

place between the locators or between the locators

and any other person or persons after the consum-

mation of such association location, cannot affect the

validity of such location provided the same was valid

when located. In other words, an association loca-

tion may be avoided by any agreement whereby one

of the locators or other person or persons is to ac-

quire an interest therein greater than twenty acres,

provided such agreement is entered into prior to

tlie consummation of the location. Any agreement
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between tlie locators or between any of the locators

and others subsequent to a legal location cannot af-

fect tbe validity of such association location.,

YI.

You are further instructed that if any of the lo-

cators of the Dome Group Association entered into

any agreement or any understanding with E. T.

Barnette Avhereby the said Barnette was to acquire

or become the owner of a greater interest in said

association claim than twenty acres, then said loca-

tion is void as to all who participated in such agree-

ment or understanding, and as to all of such locators

who had knowledge of such agreement or under-

standing prior to said location,

YII.

You axe further instructed that if you find

'^^^^^ that said Dome Glroup Association is rendered
Seiec- yQi(j |3y ^j^y such agreement as to certain of

the locators and not as to the others, then such

locators as did not participate in such understanding

or agreement (if you find there was any such uur

derstanding or agreement) would be entitled to

select twenty (20) acres apiece from' the area in-

cluded within the exterior boundaries of said Dome

Group Association Claim, providing such selection

were made according to law.

But you are instructed that the attempted
^cimour selection made by J. €. Eidenour not having
^^'^^- been made according to law, you are therefore

not to consider the third affirmative defense

of the defendants, that is, that said J. C. Ridenoiir

is the ov;ner of the property in controversy by rea-
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son of such selection. And since no valid selection

has been made by any of the Dome Group locators,

you are not authorized to find a verdict in favor of

the defendants by reason of the Dome Group As-

sociation location, if you find from the evidence

that there was any agreement or understanding be-

tween any of the locators and E. T. Barnette that

said Barnette should own more than twenty acres

of said Dome Group Association claim, provided

that such agreement or understanding were made

or entered into prior to the consummation of said

association location.

VIII.

You are further instructed tliat the fact

that some of the locators of the Dome Group
Power

Association claim are nonresidents of Alaska,
Attor- should not affect vour view of said location,
ney.

^

•' '

for nonresidents may locate mining claims in

the District of Alaska, either single or assocration

claims, through their agents the same as if they were

residents of the district providing such locations

are made according to law.

And you are instructed that any person can locate

a mining claim through an agent as effectually as he

can locate for himself, and it is not even necessary

that his agent should have any written authority to

so locate for him. It is sufficient if a person locate

a mining claim for another b}^ marking the bound-

aries of the claim so that the same may be readily

traced and discovering gold within the limits of the

claim such as would justify a reasonable prudent

man not necessarily a skilled miner in spending his
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money and time in the development of the ground

with the reasonable expectation of developing a pay-

ing mine.

IX.

THE HASTINGS-STAFFOED TITLE.

The second affirmative defense under which the

defendants claim title to the ground in controversy

is the Stafford and Hastings title.

The defendants claim that one U. G. Hastings, by

and through his agent, entered upon the premises

in controversy in January, 1904, and marked the

boundaries of said claim so that the same could be

readily traced; that one Eichard Stafford there-

after purchased the interest of the said Hastings and

made a discovery of gold within the limits of such

claim such as would justify a reasonable prudent

man not necessarily a skilled miner in prosecuting

further work and labor on said claim with the rea-

sonable expectation of developing a paying mine.

You are instructed that if you find from the evi-

dence that the said Hastings through his agent did

so mark the boundaries of said claim that the bound-

aries thereof could be readily traced, and that there-

after the said Hastings conveyed the said parcel of

ground to the said Eichard Stafford, and that the

said Stafford thereafter and before the plaintiff

William Eooney entered upon the property for the

purpose of staking the same, made a sufficient dis-

covery of gold within the limits of said claim as such

discovery is defined to you in these instructions, then

your verdict must be for the defendants.
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X.

You are further instructed that if the defendants

show a superior right to the mining ground in con-

troversy in this case, either through the Dome Group

Association location as you are herein instructed, or

through the Stafford title as you are herein in-

structed, your verdict must be for the defendant.

But if you find from the evidence that the said

Dome Group association claim was void by reason

of any agreement or understanding between the lo-

cators and E. T. Barnett, that the said E. T. Bar-

nette should acquire a greater interet^t than twenty

acres therein ; and if you further find from the evi-

dence that the said Stafford title is not valid, either

because of the fact that the boundaries thereof were

not so marked as to be readily traceable, by the agent

of the said Hastings, or that no discovery of gold as

defined in these instructions was made within the

limits thereof by the said Stafford prior to the loca-

tion of the plaintiffs, then your verdict must be for

the plaintiffs.

XI.

The x^laintiffs claim that plaintiff William

™^ Rooney located the ground in controversy on

piffs. the 21st day of September, 1905, and that he

thereafter and before the commencement of

this action conveyed a one-fourth interest therein to

each of the plaintiffs herein, so that if you find that

at the time the plaintiff Rooney entered up on the

ground in controversy the same was unappropriated

public land of the United States, and since a dis-

covery of gold and the marking of the boundaries
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by said Rooney are not disputed, then you must find

for tlie plaintiffs.

XII.

And you are further instructed that if 3'ou

Jj'*^®
find from the evidence that the Dome Group

^^^^^^- association claim was a valid mining claim as

defined in these instructions, or, that the Hast-

ings and Stafford title at the time the plaintiffs

entered upon the ground in controvers}", was a valid

mining claim as defined in these instructions, then

your verdict must be for the defendants. In other

words, the defendants are not required to prove the

validity of both of said titles ; and if you find from

the evidence that either the Stafford title or the

Dome Group association claim are valid as defined in

these instructions, then your verdict must be for the

defendants.

XIII.

You are instructed that the burden of proof is

upon the plaintiffs, to establish by a fair preponder-

ance of the evidence that they are the owners and

entitled to the possession of the placer mining
Province ground in controversy as alleged in their com-
'^'^'' plaint, and if the plaintiffs fail to estabUsh
j"^y- their title and right of possession by the

weight or preponderance of the evidence, then your

verdict must be for the defendants; or, if you find

that the evidence is equally balanced and does not

j)reponderate in favor of either of the parties to this

action, then you will find for the defendants.

XIV.
You are further instructed that if you find from
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the evidence that the plaintiffs have established the

allegations of their complaint by a fair preponder-

ance of the evidence, then the burden of proof is

upon the defendants to show that the ground in dis-

pute was and is included within a valid location of

the Dome Groujo association claim, or a valid loca-

tion of the Stafford Hastings claim, and that the

plaintiffs have no title or right of possession superior

to their own.

In other words, each party claiming adversely the

title and right to possession of a mining claim or

portion thereof must rely upon the strength of his

own title, and not upon the weakness of the title of

his adversary; and such title and right to posses-

sion must be established by the weight or preponder-

ance of evidence.

By the weight or preponderance of the evidence

is meant that superior weight of evidence which is

satisf^nng to your minds.

XV.
You are instructed that you are the sole judges of

all questions of fact, and of the effect of the evidence

and the weight to be given to the testimony of the

witnesses; but your power in that respect is not

arbitrary, but to be exercised by you with legal dis-

cretion and in subordination to the rules of evidence

laid down in these instructions.

In considering the evidence in this case j'Ou are

not bound to find a verdict in conformity Avith the

declarations or testimony of any number of witnesses

when their evidence does not produce conviction in

your minds, against a lesser number of witnesses
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or other evidence which is satisfying to your minds.

The weight of the evidence does not depend so

much upon the number of witnesses who testify as

upon the character and probability of the facts

stated by them, and the opportunity the witnesses

had of seeing and knowing the facts stated by them.

XVI.
If you find that any witness has wilfully testified

falsely as to any material matter in this case, you

may distrust any part or all of the testimony of such

witness, except as the same is corroborated by other

creditable testimony. And if you believe from the

evidence that any witness appearing before you in

this case has wilfully testified falsely as to any ma-

terial matter, you are at liberty to reject the entire

testimony of such witness ; but you are not bound to

reject the entire testimony of a witness because you

believe he has testified falsely in some part of his

testimony—you should reject the false part, and

should give to the other parts such weight as you

deem they are justly entitled to receive. You should

not fail to weigh and consider fairly and give proper

effect to all testimonj^ which you consider truthful.

You are also instructed that if you believe from

the evidence that any witness has been successfully

impeached or contradicted in regard to any matter

or thing material to the issues in this case as defined

in these instructions, you will be justified in disre-

garding the entire testimony of such witness except

in so far as you find the same is corroborated by

other credible evidence in the case, or by the facts

and circumstances proved on the trial.
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XVII.

In deterniiniiig as to the credit you will give to a

witness and the weight and value you will attach to

his testimony, you should take into account the con-

duct and appearance of the witness upon the stand

;

the interest he has, if any, in the result of the trial

;

the motive he has in testifying, if any is shown; his

relation to or feeling for or against any of the par-

ties to the case; the iDrobability or improbability of

such witness' statements and the opportunity he had

to observe and to be informed as to matters respect-

ing which he gave testimon}^ before you, and the in-

clination he evinced, in your judgment, to speak the

truth, or otherwise, as to matters within the knowl-

edge of such witness.

It is your duty to give to the testimony of each and

all of the witnesses appearing before you such credit

as you consider the same justly entitled to receive.

And in this connection you are instructed that evi-

dence is to be estimated not only by its own intrinsic

weight, but also according to the evidence which it

is within the power of the one side to produce and of

the other to contradict ; and therefore, that if the

weaker and less satisfactory evidence is offered when

it appears that stronger and more satisfactory evi-

dence was within the power of the party offerering

the same, then the evidence so offered should be

viewed with distrust.

XVIII.

There is some evidence in this case as to oral ad-

missions of some of the parties to the case to persons

who have appeared before you as witnesses and testi-
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fied to the same.

I charge you that owing to the infirmity of the

hmnan mind, and the inability of witnesses to repeat

the exact language used by persons alleged to have

made such oral admissions, and to understand it cor-

rectly and repeat it with all its intended meaning,

you are to view the evidence as to such oral admis-

sions with caution; but if you shall find that such

admissions were actually made by the person or per-

sons alleged to have made the same, you should con-

sider them as candidly and fairly as other evidence

in the case and give them weight accordingly.

XIX.

You are instructed that you should not consider

any evidence sought to be introduced but excluded

by the Court ; nor should you consider any evidence

stricken from the record by the Court; nor should

you take into accomit in making up your verdict any

knowledge or information known to you not derived

from the evidence given by the witnesses on the

stand. Whatever verdict is warranted by the evi-

dence under the instructions of the Court you should

return, as you have sworn so to do.

XX.
You are further instructed. Gentlemen of the

Jury, that in this case, as in every civil case tried

before a jury, the jur}^ and the Judge of the court

have separate functions to perform. It is your

duty to hear all of the evidence, all of which is ad-

dressed to you, and thereupon to decide and deter-

mine the questions of fact; it is the duty of the

Judge of the court to pass upon all questions of law
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involved in the trial of the case, and to instruct you

upon the law applicable to the facts and evidence;

and the law makes it your duty to accept as law

what is- laid down as such by the court in these in-

structions.

And, since you are sole judges of what facts are

proven on the trial, you should not permit the re-

marks or expressions of counsel to influence your

judgment, except as the same confoiin to the facts

proven, or are reasonably deducible from such facts

and the law of the case as laid down in these instruc-

tions.

XXI.
You are further instructed, Gentlemen of

^^catioa jT^Q Jury, that in order to constitute a valid

discovery jocatiou of a placcr mining claim the follow-

daim^
ing facts must appear:

1. That the ground included within such

location at the time of entry thereon must be unap-

propriated public domain of the United States.

2. The locator thereof, or someone in his behalf,

must mark the boundaries thereof on the ground, by

reference to permanent stakes, markings or monu-

ments, so that the exterior boundaries thereof may be

readily traced.

3. The locator must make a discovery of gold

within the exterior boundaries of his claim such as

would justify an ordinarily prudent man in the fur-

ther exploration and development of the claim for

mining purposes.

XXII.

You are further instructed that all mineral de-
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posits in land of the United States in Alaska are

open to exploration and purchase by citizens of the

United States, imder the regulations prescribed by

law. And while under such regulations, in order to

make a valid placer mining location in Alaska, it is

necessary (1) to make a valid discovery of mineral

upon or within the ground to be located, and (2) to

mark the boundaries of the property upon the

ground so that the same may be readily traced, the

order in which these acts are to be done is innnate-

rial, provided they shall have been complied with

before the rights of others have intervewtZ.

It is not essential that the discovery shall precede

or co-exist with the demarkation of the boundaries.

The discovery may be made first, and the marking of

the boundaries subsequent, or the marking of the

boundaries may be first and the discovery subse-

quent; and when both are effected, they operate to

perfect a title as against all the world save those

whose rights have intervened.

And in this case, if you find from the evidence

that the U. G. Hastings located the ground in con-

troversy through his agent in January, 1904, and

thereafter the said Eichard Stafford, as successor in

interest of the said Hastings, made a discovery of

gold within the exterior boundaries thereof, but that

such discovery of gold was made before the plain-

tiffs initiated their title, and that at the time of such

discovery of gold by Stafford (if you find there was

a sufficient discovery by Stafford as defined in these

instructions), the boundaries of said claim had been

staked and marked by the agent of the said Hastings
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as to be readily traced at the time of the discovery

of gold within the lines thereof hy said Stafford,

then you are instructed that the fact that the dis-

coveiy may have occurred long subsequent to the

marking of the boundaries cannot affect the rights

of the defendants, provided you find that the mark-

ings by Hastings through his agent and the discovery

of gold by Stafford within the limits of the claim,

occurred prior to the location by the plaintiff

Rooney.

XXIII.

You are further instructed that the life of a min-

ing claim begins from the date of a discover}^ of gold

within the limits of the claim in sufficient quantities

to justify an ordinarily prudent person, not neces-

sarily a skilled miner, in doing further work and

labor upon the property with a reasonable expecta-

tion of developing a paying mme. And you are

therefore instructed that it is immaterial where the

discovery of gold is made, provided it is sufficient

in law and is made within the exterior limits of the

claim.

The discovery may be made upon the surface of the

ground or in the interior of the earth within the

limits of the claim, provided it be in sufficient quan-

tity, staking into consideration the situation and lo-

cation of the claim, with reference to other mining

claims and the formation and character of the coun-

try, as to justify a reasonably pi*udent man not

necessarily a skilled miner, in doing further work

and development upon the property with the reason-

able expectation of developing a paying mine.
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XXIV.
You are instructed that under tlie laws of tlie Dis-

trict of Alaska, it is not required tliat a locator shall

record his notice of location. But you are instructed

that the laws of Alaska provide that the locator may

i-ecord within the records of the district within which

the property is located a notice of location;

o/*^^^ and w^hen said notice is recorded, in order to

tion
^® ^^ ^^^^ beneficial advantage to the locator,

must contain the names of the locators, the

date of the location, and such descriptive language

with reference to natural objects and permanent

monuments as the same can be readily identified

upon the ground.

While the law^ in reference to filing notice of loca-

tion is merely directory, yet from the recording of

such notice of location certain benefits arise. Where

such recording is authorized by law, it is prima facie

evidence of such facts as are required by law to be

stated therein, provided they are sufficiently staked.

The general purpose of the record is to operate as

notice of an asserted claim.

I instruct you that a notice of location, duly and

regularly recorded, w^hich contains the name of the

locators, the date of the location, and such a descrip-

tion of the property with reference to natural objects

and permanent monuments so that the same may be

readily identified, operates as notice of the fact to

all the w^orld of the asserted claim of the locator.

But when the locator's right is challenged, he is com-

pelled to establish by proof outside of the certificate

or notice, all of the essential facts necessary to con-
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stitute a good aud valid location. These facts—that

is, the marking of the boundaries as heretofore ex-

plained to you, and the discovery of gold as hereto-

fore explained to you—^being once proved, the re-

corded certificate may be considered as prima facie

evidence of such other facts as may be required to be

stated therein.

XXV.
Something has appeared in this case as to

Gunnison ^^'^^^^^ the dccisiou of Judgc Gunnison was in

^^- ,some other case, and in that comiection you

are instructed that you are not to consider

such evidence as at all bearing upon the question as

to whether or not gold had been found upon the

claim in controversy in this case before P?ooney

located, nor as to whether or not gold could be found

upon said claim, nor as to whether or not, even if

it had been found, it was sufficient in quantity and

found under su^h circumstances as to justify an or-

dinarily prudent man, not necessarily a skilled

miner, in the further expenditure of his time and

money. These are questions which you are to deter-

mine solely from the evidence before you in this case.

And if, from the evidence in this case, and under

the instructions as heretofore given you, you should

fiiid that Eooney was the owner of the claim, you

should not be influenced by and you should not con-

sider what Judge Gunnison may or may not have

decided in some other case. But the defendants

allege that they were influenced by that decision in

the purchase of the Stafford title; if they were so

influenced, then you may consider that fact only in
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mitigation of damages.

XXVI.
You are instructed that it is inunaterial in this

case whether Rooney did or did not know, or had not

heard, that the property in dispute was a

E«asons p^^^ ^f ^|-^g grouud claimed by the Dome
Eooney Group Associatiou ; and it is immaterial

tion. what reasons actuated him to enter thereon

and locate, so long as the ground included in his loca-

tion was at the time of such entry unappropriated

public domain of the United States, that is, ground

not covered by any prior valid subsisting location.

XXVII.
The Court instructs the jury that if you find from

the evidence that in September, 1908, the defendants

Barnette, Cook, Ridenour, McGinn and Sul-

Measure liyan, through their lessees Enstrom Bros.,

damages. Atwell & Rilcy aud August Peterson, en-

tered upon the ground in dispute over the protests

and objections of the plaintiffs, at a time when the

plaintiffs were in the actual physical possession

thereof, under a claim of title, and proceeded to mine

the same, and thereafter and until the close of the

season of 1909 did continue to mine and extract gold

therefrom; and you further find that at the time of

such entry the plaintiff Rooney and his co-plaintiffs

were the owners of and entitled to the immediate pos-

session thereof, then the defendants Barnette, Cook,

Ridenour, McGinn and Sullivan are liable in dam-

ages to the plaintiffs in the gross amount and value

of all gold extracted by them during such period, ad-

mitted to be $263,719.00, unless you should further
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find and believe from tlie evidence that at the time

of such entry by the defendants named, they in good

faith believed and had good reason to believe that

they had a good title to and right of possession of

said ground under the Dome Group Association or

the Hastings location, in which latter situation the

defendants named would only be liable in damages to

the plaintiffs for the amount of the royalties received

by them from their lessees, admitted to have been

$67,061.00.

This rule for the measure of damages as applied

to the evidence is subject to this addition: That if

you find from the evidence that the defendants,

through their lessees, wilfully and knowingly com-

mingled pay-dirt from a shaft on No. 2 with a dump
of pay-dirt hoisted from the shaft on No. 3 bench on

the ground in controversy, in such manner as to

render it difficult or impossible to apportion the gold

from the dirt so commingled, then they should also

be charged with the w^hole amount extracted from the

pay-dirt so commingled, upon the basis above de-

scribed—that is, for the whole amount of gold ex-

tracted from dirt brought down from No. 2, which

should be added to the said sum of $263,719.00, and

a verdict returned for the whole amount—or for the

royalty, according to whether you find the defend-

ants did or did not honestly believe that the ground

w^as theirs.

Dated May 27th, 1910.

THOMAS R. LYONS,
District Judge.

[Endorsed] : Filed May 27, 1910.
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AND BE IT FURTHER REMEMBERED, that

before the jury had retired to deliberate upon their

verdict, the plaintiffs duly excepted to the refusal of

the Court to give the instructions asked by the plain-

tiffs and also duly excepted to instructions given by

the Court, as follows:

[Instructions Requested by Plaintiff, Refused, and

to Which Exception was Taken.]

[Caption and Title.]

At the conclusion of all the testimony in this case,

and before the Court instructed the jury as to their

deliberations, and before the jury retired to delib-

erate upon their verdict, plaintiffs requested the

Court to charge the jury as follows: "Under the evi-

dence in this case it is your duty to find that the

plaintiffs were the owners and entitled to the posses-

sion of the property in dispute, to wit : Claim No. 3

Below Discoverj^, First Tier, Right Limit, Dome
Creek, Fairbanks Recording District, and accord-

ingly you will find in favor of plaintiffs, together

with such damages as you may find that they are en-

titled to under the further instructions of this

Court." The Court refused to so instruct the jury

and plaintiffs then and there excepted.

At the -same time plaintiffs requested the Court to

instruct the jury as follows: "You are instructed

that so far as the title of the property in dispute is

concerned you are not to consider the first affirmative

defense of defendants, to wit, the alleged Dome
Group Location." The Court refused to so instruct

the jury and plaintiffs then and there excepted.

At the same time, plaintiffs requested the Court to
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instruct the jury as follows: *'You are instinicted

that so far as the title is concerned, jou should not

consider the second affirmative defense of defend-

ants, to wit, the so-called Stafford Claim." The

Court refused to so instruct the jury and plaintiffs

then and there excepted.

At the same time plaintiffs requested the Court to

instruct the jury as follows: "You are instmcted

that so far as the title of the property in dispute is

concerned, you should not consider the third affirm-

ative defense, to wit, the so-called Ridenour title."

This request was by the 'Court granted and said in-

struction given in the general charge to the jury.

[Exceptions to Instructions.]

After said jury had been charged by the Court and

before they had retired to deliberate upon their ver-

dict or had agreed upon a verdict, plaintiffs duly

excepted to the instructions to the jury, as follows:

(1) Plaintiffs excepted to the instruction given

in No. 4, in that the words "unoccupied and unap-

propriated public domain of the United States" are

unexplained in said instruction or elsewhere in the

instructions, and the jury is nowhere given to under-

stand that said words mean, in t»is case, "unoccupied

and unappropriated under and by virtue of any valid

subsisting location," and said instruction as given

tends to lead the jury to believe that because Cook

and Eidenour were living upon that portion of the

Dome Group Association claim known as No. 3, the

property in controversy, at the time plaintiffs

marked and staked the same, the said Claim No. 3

was occupied and appropriated.
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(2) Plaintiffs excepted to tliat portion of tlie in-

struction given No. 5 in which the jury is told that

the question as to the validity and invalidity of the

Dome Group Association claim is dependent upon a

knowledge by all the locators thereof of the fact

that by such location E. T. Barnette was to acquire

more than 20 acres ; said portion of said instruction

is not the law and is irreconcilable with that portion

thereof which declares, "In other words, an associa-

tion location may be avoided by any agreement

whereby one of the locators or other person or per-

sons is to acquire an interest greater than 20 acres,

etc.," and so tends to mislead and confuse the jury.

(3) Plaintiffs excepted to instructions given No.

VI in that it is not the law that the validity or inval-

idity of the Dome Group Association location de-

pended upon a knowledge by all the participant of

the fact that by such location E. T. Barnette or any

other person was to acquire more than 20 acres; it

being sufficient to avoid the location if any of the

participants had knowledge of the said fact.

(4) Plaintiffs excepted to instruction given No.

VII, in that thee was undisputed evidence conclus-

ively establishing the fact that at the time of the loca-

tion of the Dome Group by said Association there

was an agreement or understanding between at least

six of the locators thereof and said Barnette that the

latter was to acquire by said location more than 20

acres and on that point there was nothing to submit

to the jury.

(5) Plaintiffs excepted to instruction given No.

VIII, in that the same was inapplicable under any of

the issues and immaterial and unnecessary, and
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tondod to mislead the juvv into an exaggerated idea

of the importance of an undispnted principle of law

and an uncontested matter of fact.

(VI) Plaintiffs excepted to instruction given No.

IX, in that the undisputed evidence showed that no

discovery was at any time made by or for Hastings

and that if Stafford made any discovery or any was

made for him he did not mark out his boundaries, or

stake, or have the boundaries marked or staked, or

adopt Hastings' marking or staking, before plain-

tiffs had marked and discovered.

(7) Plaintiffs excepted to instruction given No.

XI, in that the word "unappro]3riated" is not de-

fined, and the jury is nowhere given to understand

that it means "not covered by a valid subsisting loca-

tion" or "in the actual possession of an adverse

claimant. '

'

(8) Plaintiffs excepted to instruction given No.

XXI for the reason instruction No. XI was excepted

to.

(9) Plaintiffs excepted to mstruction given No.

XXII, in that the same is not the law in that Staf-

ford, conceding that he made a discovery, did nothing

to mark his boundaries or have them marked for him,

or adopt Hastings ' stakes, or give any notice w^hatso-

ever that he claimed said No. 3, prior to plaintiffs

completed location.

(10) Plaintiffs excepted to the instruction given

No. XXIV, in that the same is inapplicable to any of

the issues in this case, is unnecessary, and tends to

confuse the jury by directing their attention to an

undisputed principle of law and an uncontested mat-

ter of fact.
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[Exceptions to Instructions Requested and

Refused.]

After the jury had been charged and before they

had retired to deliberate upon their verdict, and in

open court, plaintiffs duly excepted to the refusal of

the Court to give instructions Nos. 8 to 15, inclusive,

19 and 20, requested by plaintiffs ; said requested in-

structions having been requested seriatim, having

been refused seriatim and the exceptions to said re-

fusals having been made seriatim.

LOUIS K. PEATT,
E. W. JENNINGS,

Attys, for Pltfs.

[Certificate to Exceptions.]

The above is a true and correct statement of ex-

ceptions taken and the time and place same were

taken, as purported above.

Judge,

THOMAS E. LYONS.
[Endorsed] : Filed May 30, 1910.

AND BE IT FUETHEE EEMEMBEEED, that

on the 27th day of May, A. D. 1910, the said jury hav-

ing agreed upon their verdict in said cause, returned

into Court the verdict so found, which said verdict

was in words and figures as follows, to wit

:

[Caption and Title.]

Verdict [in Bill of Exceptions.]

We, the jury, duly sworn and impanelled in the

above-entitled cause, find in favor of the defendants

and against the plaintiffs, and find that the plaintiffs

are not entitled to the possession of the property de-
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scribed in the complaint or any part thereof, and that

the defendants are as against the plaintiffs herein the

owners in fee and entitled to the possession of the

whole of said property described in the complaint

in this action and Avhich is known and designated

therein as Bench Claim Number Three, First tier,

right limit, Dome Creek.

0. H. BERNARD,
Foreman.

Entered in Court Journal No. 10, page 19.

[Endorsed] : Filed May 27, 1910.

And thereafter, and within the time allowed by

law, the plaintiffs filed the following motion ; which

said motion was by the Court overruled, and plain-

tiffs excepted.

[Caption and Title.]

Motion for a Particular Judgment.

'Come now the plaintiffs in this cause, and, not

waiving their motion for a new trial heretofore filed

herein, move the Court as follows:

That this Court do, in case said motion for a new

trial be denied, make and enter a particular judg-

ment herein that plaintiffs are now and were at the

timr of the commencement of this action, and defend-

ants are not and were not at the commencement of

this action, the owners of and entitled to the posses-

sion of the mining ground in controversy, and that

said plaintiffs do have and recover of and from de-

fendants the sum of $67,000 (that being the amount

of royalty or rent admitted by defendants to have

been received by them)

.
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This motion is made and based upon the ground:

That the evidence at the trial hereof showed that

plaintiffs were the owners of said ground, and that

they have been damaged in the amount named by the

trespasses of defendant and there was no evidence to

the contrary.

LOUIS K. PEATT,
E. W. JENNINGS,

Attys. for Plaintiffs.

Copy received and service accepted May 3L, 1910.

JOHN L. McGinn,
Atty. for Defendants.

[Endorsed] : Filed May 31, 1910.

AND BE IT FUETHEE EEMEMBEEED, that

thereafter, and within the time allowed by law, the

plaintiffs filed their motion for a new trial, which

motion was in words and figures as follows; which

said motion was by the Court overruled and the

plaintiffs excepted ; and thereupon the Court entered

judgment for the defendants.

[Caption and Title.]

Motion for New Trial.

Plaintiffs herein, considering themselves aggrieved

by the verdict of the jury heretofore rendered herein,

move the Court to set aside said verdict and to order

a new trial hereof; for the following causes ma-

terially aifecting the substantial rights of plaintiffs

;

(1) Errors of law occurring at the trial and ex-

cepted to at the time by plaintiffs—^which said errors

consist of the following: (A) The Court erred in re-

fusing to instruct the jur}% at the conclusion of all

evidence, that under the evidence in this case they
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should return a verdict for plaintiffs for tlie recov-

ery of the property in dispute and for damages ac-

cording as they might find plaintiffs entitled to under

further instructions

;

(B) The Court erred in refusing to instruct the

jury that so far as the title to the property in dispute

was concerned, they should not consider the first

affirmative defense—to wit, the alleged Dome Group

location.

(C) The Court erred in refusing to instruct the

jury that so far as the title is concerned, they should

not consider the second affirmative defense, to wit,

the alleged Stafford title.

(D) The Court erred in refusing to instruct the

jury as requested in the 8th, 9th, 10th, 11th, 12th,

13th, 14th, 15th, 18th, 19th, and 20th, instructions re-

quested by plaintiffs.

(E) The Court erred in the 4th instruction given

in that in neither said instruction nor in any other

is it explained that the words "unoccupied and unap-

propriated public domain of the United States"

mean only ''unoccupied and unappropriated by a

valid, subsisting location," and the use, in said in-

struction, of the words "unoccupied and unappro-

priated" was calculated to mislead the jury into be-

lieving that because Cook and Ridenour were living

upon No. 3 at the time plaintiffs staked said No. 3,

they, said Cook and Ridenour, were in occupancy of

No. 3 and same was appropriated.

(F) The Court erred in that i^art of the instruc-

tion given to the jury, in which the jurj^ is told that

the question of the validity or the invaliditj^ of the
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Dome Group Association location is dependent upon

the knowledge by all the locators thereof of the fact

that by such location E. T. Barnette was to acquire

more than 20 acres; said part of said instruction is

not the law, and is irreconcilable with that portion

which declares, "In other words, an association loca-

tion may be avoided by any agreement whereby one

of the locators or other person or persons is to acquire

an interest greater than 20 acres, provided, etc./' and

being so irreconcilable tended to mislead and confuse

the jury.

(G) The Court erred in the Vlth instruction

given, in that the jury are thereby told that the valid-

ity or invalidity of the Dome Group Association loca-

tion depends upon a knowledge by all the partici-

pants of the fact that by such location E. T. Barnette

was to acquire more 20 acres.

(H) The Court erred in the Vllth instruction

given, in that there was undisputed evidence conclus-

ively establishing the fact that at the time of the loca-

tion of the Dome Group Association claim there was

agreement or understanding between at least six of

the locators and E. T. Barnette that the latter was to

obtain more than 20 acres by such location and so

there was nothing to submit to the jury on the ques-

tion of the Dome Group title.

(I) The Court erred in the Vlllth instruction

given, in that the same was inapplicable under any

of the issues or evidence in this case and could not

but mislead the jury into an exaggerated idea of the

importance of the matters charged upon therein and

thus distract their minds from the real issues con-
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cerning the validit}- of the Dome Group Association

location.

(J) The Court erred in the 9th instruction give

in that the same does not state the law.

(K) The Court erred in the Xlth instruction

given, in that in said instruction the word "unappro-

jDriated" is not defined nor is the jmy given to under-

stand that the word means "covered by a prior valid

location or ''in the actual possession of another ac-

cording to law."

(L) Plaintiff excepts to the XXIst instruction

given, for the reason that same does not state the law.

(M) The Court erred in the XXIInd instruction

given, in that same does not state the law.

(X) The Court erred in giving the XXIVth in-

struction, in that same is inapplicable to any of the

contentions in this case, is unnecessary and tends to

give the jury an exaggerated idea of the importance

of an undisputed and immaterial matter and to direct

their attention to a consideration of immaterial mat-

ters.

II. Insufficiency of the evidence to justify the

verdict and that the verdict is against the law.

L. K. PRATT,
E. W. JENNINGS,
Attorneys for Plaintiffs.

Copy received and service accepted this 30th May,

1910.

JOHN L. McGinn,
Attorney for Defendant.

[Endorsed] : Filed May 30, 1910.
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[Certificate to Bill of Exceptions.]

JUDGE'S CEETIFICATE.
I, Thomas E. Lyons, one of the Judges of the

United States District Court for the District of

Alaska, being the Judge who presided at the trial of

the within entitled cause, do hereby certify that the

within and foregoing Bill of Exceptions was duly

filed in the above-entitled court and presented to me
for signature, by the counsel for the plaintiff, and for

settlement and certification, within the time and in

the manner prescribed by the rules and practice of

Court; and having examined the same and found it

to be true and correct, I do now within said time al-

low, settle and certify the same, and order the same

to be" filed and become a part of the record herein as

a true and correct Bill of Exceptions.

AND I DO EUETHER CEETIEY that said Bill

of Exceptions contains the entire voir dire examina-

tion of the juror, Bernard, and all that part of the

voir dire examination of the juror Derby concerning

his inhabitancy of the District of Alaska.

AND I DO EUETHEE CEETIFY that said Bill

of Exceptions contains all of the evidence material to

or bearing upon (1) plaintiffs' title and ownership

of the premises in controversy,—the ouster of plain-

tiffs from the possession of said premises and their

damages thereby; (2) the validity or invalidity of

the Dome Group Association location or claim; (3)

the staking, recording, marking, working and posses-

sion of the claim in controversy by or for Woodward,
Hastings or Stafford, and the discovery of gold

within the limits of said claim by or for said persons,
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or any of them.

And it contains all the instructions to the jury and

all the evidence material to or bearing upon or neces-

sary to a fair and intelligent determination of the

correctness of any ruling made, or instnnnont gives,

to which exception has been taken.

THOMAS R. LYONS,
Judge.

May 8, 1911.

Entered in Court Journal No. 11, page 143.

[Endorsed] : Filed May 23, 1911.

[Caption and Title.]

Assignment of Errors.

The plaintiffs in error, plaintiffs in the court be-

low, will rely for a reversal of this cause by the

United States Circuit Court of Appeals for the

Ninth Circuit, on the following errors committed by

the trial court as shown by the record:

I.

The Court erred in overruling the challenge for

cause interposed by plaintiffs in the trial court to the

juror Derby.

II.

The Court erred in overruling the objection of

plaintiffs below to the introduction in evidence by

defendants of Exhibit ''H," which was a deed dated

December 15, 1909, from R. C. Wood to the de-

fendants.

III.

The Court erred in refusing the request of plain-
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tiffs below for a directed verdict made at the close

of all the evidence.

IV.

The Court erred in refusing to instruct the jury

not to consider the first affirmative defense, to wit,

the alleged Dome Oroup location.

V.

The Court erred in refusing to instruct the jury

not to consider the second affirmative defense, to

wit, the so-called Stafford claim.

VI.

The Court erred in refusing to give and read to

the jury special instruction number 8 tendered by

the plaintiffs below as follows

:

"Defendants contend and there is evidence to

prove that prior to the 23d day of December, 1905

(the date of Rooney's discovery), an association of

eight persons consisting of A. T. Armstrong, W. H.

Sumner, Y. L. Newton, M. E. Annstrong, L. T. Sel-

kirk, A. E. Ai-mstrong, Henry Cook and J. C.

Ridenour, calling themselves the Dome Group Asso-

ciation, had discovered gold on the 160 acres embrac-

ing the claim in dispute and had properly marked

said 160 acres on the ground so that the boundaries

could be readily traced. Plaintiffs admit the dis-

covery of gold, this staking and marking in the name
of said eight persons, but they say that such location

was not a valid one for the reason that, although it

was made in the name of eight persons, yet it was

not really done by or for said eight persons in good

faith, but was in reality a scheme on the part of E.

T. Barnette by which said E. T. Barnette was to
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aequire more than 20 acres of mining ground for

himself in one location, in violation of the law which

declares that no location shall include more than 20

acres for any individual claimant.

If you find Trom the evidence that this was the

case, then the location by the Dome Group Associa-

tion was frauf7?ent and null and void and could and

did confer no rights of any "kind upon any of the,

said eight persons nor upon McGinn and Sullivan

so far as the}^ claim under said Association."
!

YIL
The Court erred in refusing to instruct the jury

as requested by plaintiffs below^ in their special in-

struction number 9; which is in the following

language

:

"Plaintiffs contend and have offered evidence to

prove that before the location or attempted location

in the name of said eight persons w^as made said

E. T. Barnette had written to A. T. Armstrong for

powers of attorney from him and others authorizing

him, Barnette, to locate, enter and take up mining

claims and other lands in Alaska and to do all that

is necessary to be done to acquire the right and title

to any such mining claims or land as may be taken

up, entered or located, and that in the letter from

Barnette to Armstrong he stated that he would ex-

pect half, and that in reply he received the powders

of attorney without qualifications or restrictions.

If you find from the evidence that this is true,

you are instructed that such transactions would con-

stitute in law a contract, agreement or understand-

ing between said E. T. Barnette, and said persons
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by wMeli said Barnette was to take up or to have

taken up mining claims in the names of said per-

sons and that one-half of all he should take up or

have taken up should be his.
'

'

YIII.

The Court erred in refusing to read to the jury

as part of his instructions special instruction pre-

pared by plaintiffs below and marked number 10,

which was as follows

:

"Plaintiffs further contend and have offered evi-

dence to prove that Barnette being in possession of

these powers of attorney, entered into an a^rrange-

ment with defendants Cook and Eidenour by which

Cook and Eidenour were to do the actual work of

making a discovery upon and of staking and mark-

ing the bctoundaries of an 160 acre tract and he was

to furnish the supplies, tools, boiler, etc., necessary

for the accomplishment of that purpose, and that

they should take up said 160 acre tract in the names

of A. T. Armstrong, W. H. Sumner, Y. L. ISTewton,

M. E. Armstrong, L. T. Selkirk, A. E. Armstrong,

Henry Cock and J. C. Eidenour, and that in pursu-

ance of that arrangement the location or attempted

location of the Dome Group Association was made.

If you find from the evidence that this is true, then

Bareiitte was the principal locator of the Dome
Group Association of 160 acres, although he was not

a locator by name, and by the use of the names of

his friends or relatives has located for his own ben-

efit a greater area of mining ground than that al-

lowed by law. This is what the statue prohibits.

The statute savs, 'Xo such location shall be made.' "
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IX.

The Court erred in failing to give and read to tlie

jury the special instruction of plaintiffs below

marked numher 11, which reads as follows:

''It would be inunateiial in this case whether or

not Henry Cook and J. C. Ridenour, McGinn and

Sullivan, or either of them, knew of this arrange-

ment between Barnette and the absent locators,

either at the time of the location of the Dome Group

or at any other time, and it would be immaterial

whether Cook and Eidenour first proposed to Bar-

nette to locate or whether Barnette first proposed to

Cook and Ridenour to locate. And it would be im-

material whether they or either of them knew what

interest Barnette was to get or whether Barnette has

in fact gotten the interest, and it would be immate-

rial whether Cook or Ridenour were to get only an

eighth apiece. The question is, 'Did the location in-

clude more than 20 acres for any individual claim-

ant, whether that claim^int be a locator by notice on

the ground or of record, or not.

'

If it did, then the location or attempted location

b,y the Dome Group was invalid, and Roone}^ had a

perfect right to locate the property so far as the

Dome Group location is concerned."

X.

The Court erred in refusing to instruct the jury as

requested in plaintiffs' instruction number 13, which

reads as follows:

"The Court instructs lihe jury that the life of a

mining title to placer ground commences at the date

of the discover}^ of gold within lines plainly marked
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on the ground so tliat they can be readily traced.

The defendants in their 2d affirmative defense in

the amended answer claim title to the ground in con-

trovers}^ bv mewse conveyance based on an alleged

location January 2, 1904, by one TJ. G. Hastings.

The plaintiffs contend that the boundaries of the

said claim vrere not marked on the ground so as to

be readily traceable or at all, by the said Hastings

or by any other person for him, at the said date or

at any time prior to !Rooney's Discovery, December

23d, 1905, and that no discovery of gold was made

thereon by said Hastings or by any other person for

him, at an}" time. If you find from the c^ddence

that either of these contentions is true, then Hastings

never had an}" mining title to said ground and could

convey none to Stafford.

The defendants claim that the said ground was

properly staked and marked on the ground January

2, 1904, by one William Woodward as agent for

Hastings, and that a location notice of the claim

was recorded at the proper time and place ; they fur-

ther show b}^ e^ddence that on September 8th, 1905,

the said Hastings made a quitclaim deed of his claim

to the ground to one Kichard Stafford, who on Sep-

tember 23d, 1905, quitclaimed a three-fourths inter-

est therein to Miller, De Journal and Crawford and

through these four persons, by mense conveyances,

they deraign title to said ground based on the Hast-

ings staking.

ITpon this last phase of the case as advanced by

the defendants, I charge you that if you find from

the e^-idence that up to September 8th, 1905 (the
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date of the deed from Hastings to Stafford), no dis-

covery of gold had been made within the boundaries

of the said claim, either by Hastings or anyone for

him, then Hastings had no mining title to said

groimd Avhich he could convey to said Stafford, even

if the lines were plainly marked, and in this condi-

tion of things the defendants could not and did not

secure any title to said ground from that source.

To initiate a mining title, the discovery of gold on

the ground, must be made, either by the locator in

person, or by some other person for him at his iii-

stance, direct or indirect, and must be made for the

purpose of fixing a mining title in the locator to the

ground sought to be appropriated."

XI.

The Court erred in refusing to instruct the jury

as requested in instruction number 19 tendered by

the plaintiffs, which reads as follows:

"It is inmaaterial, so far as the rights of the par-

ties are concerned, whether the tent of Cook and

Ridenour was on number 3 or number I."

XII.

The Court erred in reading to the jury that part

of its general charge designated therein as number

4, in the following language

:

"Before you can find a verdict for the plaintiffs

you must find by a preponderance of the evidence

that at the time they entered upon the premises in

controversy and claim to have located the same as

a placer mining claim, that the same was unoccu-

pied, unappropriated public domain of the United

States." (Tr.p.336.)
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XIII.

The Court erred in tliat part of its instructions

numbers 5 and 6 therein, wMcli read as follows:

"THE DOME aEOUP ASSOIOIATION.

No. 5: The first affirmative defence under which

the defendants claim title to the ground in contro-

versy is made under and by virtue of what is known

and styled in the answer as the Dome Group Asso-

ciation claim, which it is conceded includes the prop-

erty in controversy.

You are instructed that the undisputed evidence

shows that at the time of the entry of the plaintiffis

upon the ground in controversy, the Dome Group

Association claim had been located and a discovery

of gold had been made within the limits' of that

claim; but the plaintiffs contend that the Dome
Group Association claim is void, for the reason, as

claimed by the plaintiffs, that the locators of said

association claim had agreed among themselves prior

to the location thereof, that one E. T. Biarnette was

to be the owner of and entitled to the possession of

an undivided one-third of said associated placer

claim.

You are instructed that sections 2330 and 2331 of

the Revised Statutes of the United States provide as

follows

:

Sec. 2330. Legal subdivisions of forty acres may
be subdivided into ten-acre tracts; and two or more
persons, or associations of persons, having contigu-

ous claims of any size, although such claims may be

less than ten acres each, may make joint entry

thereof ; but no location of a placer claim, made after
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the ninth day of July, eighteen hundred and seventy,

sliall exceed one hundred and sixty acres for any one

person or association of persons, which location shall

conform to the United States surveys; and nothing

in this section contained shall defeat or impair any

bona fide pre-emption or homestead claim upon agri-

cultural lands, or authorize the sale of the improve-

ments of any bona fide settler to any purchaser.

Sec. 2331. Where placer claims are upon sur-

veyed lands, and conform to legal subdivisions, no

further survey or plat shall be required; and all

placer mining claims located after the tenth day of

May, eighteen hundred and seventy-two, shall con-

form as near as practicable with the United States

system of public land surveys, and the rectangular

subdivisions of such surveys, and no such location

shall include more than twenty acres for each indi-

vidual claimant; but where placer claims cannot be

conformed to legal subdivisions, survey and plat

shall be made as on unsurveyed lands ; and where by

the segregation of mineral land in any legal subdi-

Adsion a quantity of agricultural land less than.forty

acres remains, such fractional portion of agricul-

tural land may be entered by any party qualified by

law, for homestead or pre-emption purposes."

You are further instructed that if any arrange-

ment or understanding was had between E. T. Bar-

nette and the other locators of the Dome G^roup

Association claim whereby the said Barnette was to

acquire an interest in said association claim in ex-

cess of twenty acres, provided such understanding or

agreement was entered into before the location of
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said association claim, would render the said associa-

tion claim void as to the said Barnette and all the

other locators who participated in the understanding

or agreement whereby said Barnette was to acquire

such interest in said association claim, and said claim

would be also void as to all of the locators who had

knowledge that said Barnette was to acquire greater

interest in said association claim at or prior to the

consummation of said Dome Group Location.

But you are instructed that in order that such an

agreement may avoid the Dome G-roup Association

location, you must find that such agreement was en-

tered into prior to the consummation of the location

of Dome Group Association; for after such associa-

tion was located according to law, if you find it was

located according to law—that is, by the marking of

the boundaries so that same could be readily traced

and the discover}^ of gold within the exterior boun-

daries sufficient in law as you will be hereinafter in-

structed, whatever agreement might take place be-

tween the locators or between the locators and any

other- person or persons after the consummation of

such as'SO'Ciatiou location, cannot affect the validity

of such location provided the same was valid when

located. In other words, an association location

may be avoided by any agreement whereby one of

the locators or other person or persons is to acquire

an interest therein greater than twenty acres, pro-

\4ded such agreement is entered into prior to the

consummation of the location. Any agreement be-

tween the locators or between any of the locators and

others subsequent to a legal location cannot affect the
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validity of such assoeiation location."

(Number 6.)

"You are further instructed that if any of the

locators of the Dome Group Association entered into

any agreement or any understanding with E. T. Bar-

nette whereby the said Bamette was to acquire or

become the owmer of a greater interest in said asso-

ciation claim than twenty acres, then said location

is void as to all who participated in such agreement

or understanding, and as to all of such locators who

had knowledge of such agreement or understanding

prior to said location."

XIV.
The Court erred in its general charge in instruc-

tion therein designated as number 7, which is in the

following language

:

"You are further instructed that if you find that

said Dome Group Association is rendered void by

any such agreement as to certain of the locatoi^ and

not as to the others, then such locators as did not

participate in such understanding or agreement (if

you find there was any such understanding or agree-

ment) would be entitled to select twenty (20) acres

apiece from the area included within the exterior

boundaries of said Dome Group Association claim,

provided such selection were made according to law.

But you are instructed that the attempted selec-

tion made by J. C. Ridenour not ha^dng been made

according to law, you are therefore not to consider

the third affirmative defense of the defendants, that

is, that said J. C. Ridenour is the owner of the prop-

erty in controversy by reason of such selection.
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And since no valid selection has been made by any

of the Dome Group locators, you are not authorized

to find a verdict in favor of the defendants by reason

of the Dome Group Association location, if you find

from the evidence that there was any agreement or

understanding between any of the locators and E. T.

Barnette that said Barnette should own more than

twenty acres of said Dome Group Association claim,

provided that such agreement or understanding were

made or entered into prior to the consuromation of

said association location."

XV.
The Court erred in giving and reading to the jury

as a part of its general charge instruction therein

numbered 9, which reads as follows:

''THE HASTINGS-STAFFORD TITLE.

The second affirmative defence under which the

defendants claim title to the ground in controversy

is the Stafford and Hastings title.

The defendants claim that one U. G. Hastings, by

and through his agent entered upon the premises in

controversy in January, 1904, and marked the boun-

daries of said claim so that the same could be read-

ily traced ; that one Eichard Stafford thereafter pur-

chased the interest of the said Hastings and made a

discovery of gold within the limits of such claim such

as would justify a reasonably prudent man not nec-

essarily a skilled miner in prosecuting further work

and labor on said claim withe the reasonable expec-

tation of developing a paying mine.

You are instructed that if jou find from the evi-

dence that the said Hastings through his agent did
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so niai'k the boundaries of said claim that the boun-

daries thereof could be readily traced, and that there-

after the said Hastings conveyed the said parcel of

ground to the said Richard Stafford, and that the

said Stafford thereafter and before the plaintiff

William Rooney entered upon the property for the

purpose of staking the same, made a sufficient discov-

ery of gold within the limits of said claim as such

discovery is defined to you in these instructions, then

your verdict must be for the defendants."

XVI.

The Court erred in giving to the jury instruction

number 22 in its general charge, which was in the

language following, viz.:

^'You are further instructed that all mineral de-

posits in land of the United States in Alaska are

open to exploration and purchase by citizens of the

United States, under the regulations prescribed by

law. And while under such regulations, in order to

make a valid placer mining location in Alaska, it is

necessary (1) to make a valid discovery of mineral

upon or within the ground to be located, and (2) to

mark the boundaries of the property upon the

ground so that the same may be readily traced, the

order in which these acts are to be done is immate-

rial, provided they shall have been complied with

before the rights of others have intervened.

It is not essential that the discovery shall precede

or co-exist with the demarkation of the boundaries.

The discovery may be made first, and the marking

of the boundaries subsequent, or the marking of the

boundaries may be first and the discovery subse-
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quent; and when both are effected, they operate to

perfect a title as against all the world saye those

whose rights have intervened.

And in this case, if you find from the evidence that

the said U. G. Hastings located the ground in con-

troversy through his agent in January, 1904, and

thereafter the said Richard Stafford as successor in

interest of the said Hastings made a discovery of

gold within the exterior boundaries thereof, but that

such discovery of gold was made before the plaintiffs

initiated their title, and that at the time of such

discovery of gold by Stafford (if you find there was

a sufficient discovery b}^ Stafford as defined in these

instructions) , the boundaries of said claim had been

staked and marked by the agent of the said Hastings

as to be readily traced at the time of the discovery

of gold within the lines thereof by said Stafford, then

you are instructed that the fact that the discovery

may have occured long subsequent to the marking

of the boundaries cannot affect the nghts of the de-

fendants, provided you find tliat the marking by

Hastings through his agent and the discovery of gold

by Stafford within the limits of the claim, occurred

prior to the location by the plaintiff Rooney."

(Tr. p. 350.)
XVII.

The Court erred in overruling plaintiffs' motion

for a particular judgment.

XYIIL
The Court erred in overruling plaintiffs' motion

for a new trial.

XIX.

The Court erred in rendering judgment on the ver-
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diet in favor of the defendants and against these

phiintiffs.

LOUIS K. PRATT,
R. W. JENNINGS,

Attorneys for Plaintiffs Below and Plaintiffs in

Error.

Received a copy of the above and foregoing assign-

ment of errors this 25th day of May, 1911.

JOHN L. McGinn,
Attorney for Defendants Below and Defendants in

Error.

[Endorsed] : Filed May 25, 1911.

Writ of Error [Original].

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honor-

a'ble, the Judge of the District Court for th^e Ter-

ritory and District of Alaska, Fourth Division,

Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which in said

District Court before you William Roooey, John

Junkin, G. W. Johnson, and August Plaschlart,

I)laintiffs below and plaintiffs in error, and E. T.

Barnette, J. C. Ridenour, Henry Cook, John L. Mc-

Ginn, ;M. L. Sullii^n, Atwell & Riley, a mining

copartnership, composed of C. B. Atwell and J. E.

Rile}^, Enstrom Bros., a mining copartnership com-

posed of L. Enstrom and O. Enstrom and August

Petereon, defendants below, and defendants in error,

a manifest error hath happened to the great damage
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of the said plaintiffs in error, as by their complaint

appears.

We, being willing that error, if any liath been,

should be duly corrected, and full and speedy justice

done to the parties .aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the city of San

Francisco, in the State of California, on the 24th day

of June, Nineteen Hundred and Eleven, in the said

Circuit Court of Appeals, to be then and there held,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right and according to the laws and customs of the

United States should be done.

Witness the Honorable EDWARD DOUGLAS
WHITE, Chief Justice of the Supreme Court of the

United States, the 25th day of May, Nineteen Hun-

dred and Eleven.

[Seal] C. C. PAGE,
Clerk of the U. S. District Court for the Territory of

Alaska, Fourth Division.

By E. M. Stanton,

Deputy.

The foregoing writ is hereby allowed.

PETER D. OVERFIELD,
Judge.
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Service of \Yitliin writ of error and receipt of copy

thereof is hereby admitted this 2'5th day of May,

1911

.

JOHN L. McGinn,
Attorney for Defendants in Error.

Citation on Writ of Error [Original].

UNITED STATES OF AMERICA—ss.

The President of the United Sfetes of America to

E. T. Barnette, J. C. Eidenour, Henry Cook,

John L. McGinn, M. L. Sullivan, Atwell & Riley,

a Mining Copartnership, Composed of C. B.

Atwell and J. E. Riley, Eiistrom Bros., a Mining

Copartnership Composed of L. Enstrom and O.

Enstrom and August Peterson, Defendants Be-

low, and Defendants in Error, or to John L.

McGinn, Their Attorney.

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco in the State of California, Avithin thirty

days from the date of this writ, pursuant to a writ

of error filed in the clerk's office of the District Court

for the Territory and District of Alaska, of the

Fourth Division thereof, wherein William Rooney,

John Junken, G. W. Jolmson and August Plaschlart,

are the plaintiffs in error, and the first-named per-

sons the defendants in error, to show cause, if any

there be, why the judgment in the said writ of error

mentioned should not be corrected and speedy justice

should not be done to the plaintiffs in error in that

behalf.
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Witness the Honorable EDWAKD DOUGLAS
WHITE, Chief Justice of the Supreme Court of the

United States of America, this 25th clay of May,

1911, and of the Independence of the United States,

the one hundred and thirty-fifth.

PETER D. OVERFIELD,
District Court Judge Presiding in the District Court

for the Territory and Dist. of Alaska, 4th

Division.

[iSeal] Attest : C. C. PAGE,
Clerk of the District Court for the Terr, of Alaska,

4th Division.

By E. M. Stanton,

Deputy.

Service of the above citation by the receipt of a

copy thereof is hereby admitted this 25th day of

May, 1911.

JOHN L. McGinn,
Attorney for Defendants.

[Caption and Title.]

Order Extending Return Day.

Upon the application of the said plaintiifs in error,

by reason of the great distance between Fairbanks,

Alaska, and 8an Francisco, California, the necessary

delays in preparing bill of exceptions, and the un-

certainties of the transmission of mail between the

points above named,

—

IT IS ORDEEED that the return day of the writ

of error be allowed in the above-entitled cause be ex-

tended from the 2'5th day of June, 1911, as heretofore
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fixed to the 15th day of August, 1911.

Dated May 25th, 1911.

PETER D. OVERFIELD,
District Judge.

Ser\'ice of the foregoing Order by the receipt of a

copy thereof is hei^eby adimtted this 25th day of May,
1911.

, JOHN L. McGinn,
Attorney for Defendants in Error.

Emtered in Court Journal No. 11, page 149.

[Caption and Title.]

Designation of Place of Hearing Writ of Error.

Under and by virtue of the Act of Congress of Jan-

uary 11, 1909, the place of hearing the Writ of Ei-ror

in this cause is hereby fixed at the City of Seattle, in

the State of Washington.

DONE in open court, Faii^banks, Alaska, this 7th

day of May, 1911,

PETER D. OVERFIELD,
District Judge.

[Endorsed] : Filed June 7, 1911.

[Certificate of Clerk U. S. District Court to Record.]

[Caption and Title.]

United States of America,

Territory of Alaska,

Fourth Division,—ss.

I, C. C. Page, Clerk of the District Coui-t of the

Territory of Alaska, Fourth Division, hereb}^ certify
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that tlie foregoing and hereto annexed three hnndred

eight3^-six (386) typewritten pages, numhered from

1 to 386, indusive, constitutes a full, true and correct

copy of the record, and the whole thereof, as per the

Praecipe of the Plaintiffs: in error on file herein,

wherein William Rooney, John Junkin, G. W. John-

son, and Angust Plaschlart are plaintiffs, and E. T.

Barnette, J. 0. Ridenour, Henry Cook, John L. Mc-

Ginn, M. L. Slillivan, Atwell & Riley, a mining co-

partnership, composed of C. B. Atwell and J. E.

Riley, Etastrom Bros., a mining copartnership com-

posed of L. Bnstrom and O. Enstrom and August

Peterson, are defendants, Cause No. 1196, as the

same appears of record and on file in my office. I do

further certify that the said record is by virtue of the

Writ of Error and the Citation issued herein and

made a part of this record, and the return in accord-

ance therewith.

I do further certify that accompanying said record,

under separate cover, are plaintiffs' original exhib-

its Nos. 2, 4 and 5, and defendants' original exhibits

Nos. "J" and "K," and are made a part of this

record in accordance with an order of this Court

dated July 4th, 1910, and made a part hereof.

I do further certify that this transcript was pre-

pared by me in my office, and that the cost of exam-

ination, preparation and certificate, amounting to

One Hundred Forty Dollars and S'eventy-five cents

($140.75), has been paid to me by Louis K. Pratt,

counsel for plaintiff in error.
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In Witness Whereof, I have hereunto set my hand

and the seal of said Court, this 9th day of June, 1911.

[Seal] C. C. PAGE,
Clerk, District Court, Territory of Alaska, Fourth

Division.

[Endorsed] : No. 2(X)'5. United States Circuit

Court of Appeals for the Ninth Circuit. William

Rooney, John Junkin, G. W. Jolmson, and August

Plaschlart, Plaintiffs in Error, vs. E. T. Barnette,

J. C. Ridenour, Henry Cook, John L. McGinn, M. L.

Sullivan, Atwell & Riley, a Mining Copartnership

Composed of C. B. Atwell and J. E. Rilej^ Enstrom

Bros., a Mining Copartnership Composed of L. En-

strom and O. ElTstrom, and August Peterson, De-

fendants in Error. Transcript of Record. Upon

Writ of Error to the United States District Court for

the Territory of Alaska, Fourth Division.

Filed July 6, 1911.

F. D. MONCKTON,
Clerk.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 2005.

WILLIAM ROONEY et al.,

Plaintiffs in Error,

vs.

E. T. BARNETTE et al.,

Defendants in Error.

BRIEF OF PLAINTIFFS IN ERROR.
STATEMENT OF THE CASE.

Plaintiffs below are plaintiffs in error. Plaintiffs

sued defendants in ejectment to recover possession

of Claim No. 3 Below Discovery, 1st Tier, Right

Limit, Dome Creek, Fairbanks District, Alaska, to-

gether with damages for withholding. The case was

tried before the Court and a jury and resulted in a

verdict and judgment for defendants. Prior to ver-

dict the case had been dismissed as against all the

defendants except Cook, Ridenour, Barnette, Mc-

Ginn and Sullivan. (Printed Record, 333.)

It may conduce to a better understanding of the

case to state:

(1) In January, 1904, Woodward located (?)

the claim in controversy for Hastings. In Septem-

ber, 1904, Hastings gave to Stafford an option to

purchase. This option was not recorded.

(2) In March, 1905, Cook, Ridenour, Armstrong,

Newton, Sumner, Armstrong, Selkirk and Armstrong

located ( ?) the Dome Group Association Claim of

160 acres, embracing this claim.
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(3) In April, 1905, the said locators of said Dome

Group Association claim began a suit against several

defendants, including Stafford, to clear their title

to said 160 acre claim. That suit was No. 278, files

of the District Court of Alaska, 3d (now 4th) Divi-

sion. It resulted in a nonsuit. Plaintiffs therein

appealed. The case then became No. 1510, files of

this court, entitled Cook vs. Klonos. On October 5,

1908, your Honors handed down a decision sustaining

the Court below in granting the nonsuit; on the

ground, however, that the location of said Associa-

tion Claim of 160 acres, appeared to be but a fraud-

ulent device by which, contrary to statute, one E. T.

Barnette was to acquire more than 20 acres by one

location. (Cook vs. Klonos, 164 Fed. 529.) On

March 2, 1909, your Honors modified the judgment

in said case saying: "But a further examination of

the record does not satisfy us that Cook and Ride-

nour were parties to the fraud. If they were not,

and they joined in the location in question in good

faith and the ground was open to location, we think

they are entitled to select 20 acres each within the

exterior boundaries of the associated claim, provided

they have continued to conform to the requirements

of the statute and the local rules of the mining dis-

trict. We accordingly modify our judgment so as to

read, 'The judgment of the court below is affirmed

as to appellants A. T. Armstrong, W. H. Sumner,

Y. L. Newton, M. E. Armstrong, L. T. Selkirk, and

A. R. Armstrong and as to Henry Cook and J. C.

Ridenour it is reversed, and the case remanded, with

leave to them to file a supplemental bill, should they
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so elect, and in that event for further proceedings

in accoixiance with the views here expressed.' "

(Cook vs. Klonos, 168 Fed. 700.)

(4) On September 21, 1905, William Rooney and

associates, plaintiffs herein, staked and marked the

claim in controversy here, went into possession

thereof, prospected and worked same continuously,

and about Christmas of 1905 found gold in paying

quantities, and were in possession, working and

claiming ownership as against all but the United

States.

(5) After Rooney discovered gold and shortly

before this Court's decision of Cook vs. Klonos, Bar-

nette. Cook, Ridenour, McGinn and Sullivan ac-

quired the Stafford title ( ?), and, ignoring the claims

of Rooney and associates, did, through lessees, mine

out the ground. Hence this action.

THE PLEADINGS.

THE COMPLAINT AND SUPPLEMENTAL
COMPLAINT (P. R. 2, 5) contain the usual aver-

ments in ejectment, viz., ownership and right of

possession in plaintiffs, ouster by defendants, dam-

ages of plaintiffs and prayer for recovery of posses-

sion and for damages.

THE AMENDED ANSWER (P. R. 7) contains:

(1) General Denial; (2) plea that the premises

claimed are a part of the Dome Group owned by

Cook, Ridenour, Armstrong, Sumner, Newton, Arm-

strong, Selkirk, Armstrong, McGinn and Sullivan,

w^ho "now^ are and for a long time prior to the com-

mencement of this suit have been in possession and

entitled to the possession, etc."; (S) plea that the



4

premises claimed are owned by Barnette, Cook, Ride-

nour, McGinn and Sullivan, who '

' are now and for a

long time prior to the commencement of this suit have

been in possession and entitled, etc."; (4) plea that

the premises claimed are owned by J. C. Ridenour,

who is "now and for a long time has been in posses-

sion and entitled, etc."; (5) an allegation in mitiga-

tion of damages.

AMENDED REPLY (P. R. 22) contains: (1)

General denial; (2) allegation of facts showing the

invalidity of the Dome Group Association claim on

account of "dummy locators."

THE EVIDENCE.

FOR PLAINTIFFS (P. R. 63-65) : Plaintiffs

proved the staking and marking by them on Septem-

ber 21, 1905, their going into possession, their con-

tinuity of possession, their prospecting and work

upon the claim, their discovery of gold thereon, their

ouster by defendants' lessees, the amount of royalty

or rent (to wit $67,610) received by defendants out

of the gold extracted by said lessees ; also the total

amount of gold so extracted. Plaintiffs, deeming it

advisable to show, also, in their case in chief, the in-

validity of the Dome Group Association Claim, pro-

ceeded as follows

:

In said cause No. 278, at the instance of defendants

therein, the depositions of said E. T. Barnette, Henry

Cook and J. C. Ridenour had been taken. Plaintiffs

herein, at the trial hereof, read from that deposition

of said Barnette (P. R. 67 et seq.), and from that

of Cook (P. R. 95 et seq.) and from that of Ride-

nour (P. R. 115 et seq.) ; also, at the trial of said



cause No. 278, plaintiffs therein brought forward as

witnesses said Baruette and said Ridenour, who gave

oral testimon3\ At the trial hereof, plaintiffs herein

read from said testimon}^ of said Barnette (P. R.

136 et seq.) and from that of Ridenour (P. R. 125

et seq.).

FOR DEFENDANTS : (1) On the general denial

in the Amended Answer there was no evidence; (2)

on the first affirmative defense (Dome Group) there

was evidence that the Dome Group Association claim

was located in March, 1905, by Cook, Ridenour,

Armstrong, Newton, Sumner, Armstrong, Selkirk

and Armstrong ; Cook and Ridenour denied that they

were parties to, or knew of, any fraudulent arrange-

ment between Barnette and the other six locators

named; (3) on the second affirmative defense (the

Stafford title) there was evidence that in January,

1904, Woodward staked the claim (No. 3) for and

in the name of Hastings ; there was evidence that on

September 8, 1905, Hastings conveyed (?) to Staf-

ford; that Stafford discovered gold C?) in Septem-

ber, 1904, and in July, 1905; that whatever title

Stafford acquired is now vested in defendants; (4)

on the third affirmative defense (Ridenour title)

there was evidence introduced, but, as this defense

was entirely withdrawn from the jury (P. R. 324

bottom; 325 bottom, 326 top, 340), none of said evi-

dence need be here adverted to; (5) on the question

of good faith of defendants there was evidence, but,

as the question is not an issue on this appeal, it need

not be here adverted to.
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MOTIONS.

At the conclusion of all the evidence plaintiffs

moved the Court for a directed verdict (P. R. 319) ;

denied (P. R. 320), exception (P. R. 320); plain-

tiffs moved that the first affirmative defense (Dome

Group Association Claim) be withdrawn (P. R. 319)

;

denied, exception (P. R. 320) ;
plaintiffs moved that

the second affirmative defense (Stafford title) be

withdrawn (P. R. 319) ; denied, exception (P. R.

320) ;
plaintiffs moved that the third affirmative de-

fense (Ridenour title) be withdrawn (P. R. 320) ;

granted (P. R.324).

ASSIGNMENT OF ERRORS.

I.

The Court erred in overruling the challenge for

cause interposed by plaintiffs in the trial court to the

juror Derby.

II.

The Court erred in overruling the objection of

plaintiffs below to the introduction in evidence by

defendants of Exhibit '^H," which was a deed dated

December 15, 1909, from R. C. Wood to the defend-

ants.

III.

The Court erred in refusing the request of plain-

tiffs below for a directed verdict made at the close

of all the evidence.

IV.

The Court erred in refusing to instruct the jury

not to consider the first affirmative defense, to wit,

the alleged Dome Group location.
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V.

The Court erred in refusing to instruct the jury

not to consider the second affirmative defense, to

wit, the so-called Stafford claim.

VI.

The Court erred in refusing to give and read to

the jury special instruction number 8 tendered by

the plaintiffs below as follows:

"Defendants contend and there is evidence to

prove that prior to the 23d day of December, 1905

(the date of Rooney's discovery), an association of

eight persons consisting of A, T. Armstrong, W. H.

Sumner, Y. L. Newton, M. E, Armstrong, L. T. Sel-

kirk, A. E. Armstrong, Henry Cook and J. C.

Ridenour, calling themselves the Dome Group Asso-

ciation, had discovered gold on the 160 acres embrac-

ing the claim in dispute and had properly marked

said 160 acres on the ground so that the boundaries

could be readily traced. Plaintiffs admit the dis-

covery of gold, this staking and marking in the name

of said eight persons, but they say that such location

was not a valid one for the reason that, although it

was made in the name of eight persons, yet it was

not really done by or for said eight persons in good

faith, but was in reality a scheme on the part of E.

T. Barnette by which said E. T. Barnette was to

acquire more than 20 acres of mining ground for

himself in one location, in violation of the law which

declares that no location shall include more than 20

acres for any individual claimant.

If you find from the evidence that this w^as the

case, then the location by the Dome Group Associa-
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tion was fraudulent and null and void and could and

did confer no rights of any kind upon any of the

said eight persons nor upon McGinn and Sullivan

so far as the}^ claim under said Association."

VII.

The Court erred in refusing to instruct the jury

as requested by plaintiffs below in their special in-

struction number 9; which is in the following lan-

guage :

"Plaintiffs contend and have offered evidence to

prove that before the location or attempted location

in the name of said eight persons was made said

E. T. Barnette had written to A. T. Araistrong for

powers of attorney from him and others authorizing

him, Barnette, to locate, enter and take up mining

claims and other lands in Alaska and to do all that

is necessary to be done to acquire the right and title

to any such mining claims or land as may be taken

up, entered or located, and that in the letter from

Barnette to Amistrong he stated that he would ex-

pect half, and that in reply he received the powers

of attorney without qualifications or restrictions.

If you find from the evidence that this is true,

you are instructed that such transactions would con-

stitute in law a contract, agreement or understand-

ing between said E. T. Barnette, and said persons

by which said Barnette was to take up or to have

taken up mining claims in the names of said per-

sons and that one-half of all he should take up or

have taken up should be his.
'

'

VIII.

The Court erred in refusing to read to the jury
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as part of his instructions special instruction pre-

pared by plaintiffs below and marked number 10,

which was as follows:

"Plaintiffs further contend and have offered evi-

dence to prove that Barnette being in possession of

these powers of attorney, entered into an arrange-

ment with defendants Cook and Ridenour b}' which

Cook and Ridenour w^re to do the actual work of

making a discovery upon and of staking and mark-

ing the boundaries of an 160 acre tract and he was

to furnish the supplies, tools, boiler, etc., necessary

for the accomplishment of that purpose, and that

they should take up said 160 acre tract in the names

of A. T. Armstrong, W. H. Sumner, Y, L. Newton,

M. E. Armstrong, L. T. Selkirk, A. R. Armstrong,

Henry Cook and J. C. Ridenour, and that in pursu-

ance of that arrangement the location or attempted

location of the Dome Group Association was made.

If you find from the evidence that this is true, then

Barnette was the principal locator of the Dome
Group Association of 160 acres, although he was not

a locator by name, and by the use of the names of

his friends or relatives has located for his own ben-

efit a greater area of mining ground than that al-

low^ed by law. This is what the statute prohibits.

The statute says, 'No such location shall be made.' "

IX.

The Court erred in failing to give and read to the

jury the special instruction of plaintiffs below

marked number 11, which reads as follows

:

"It would be immaterial in this case whether or

not Henry Cook and J. C. Ridenour, McGinn and
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Sullh'an, or either of them, knew of this arrange-

ment between Barnette and. the absent locators,

either at the time of the location of the Dome Group

or at any other time, and it would be immaterial

Avhether Cook and Ridenour first proposed to Bar-

nette to locate or whether Barnette first proposed to

Cook and Ridenour to locate. And it would be im-

material whether they or either of them knew what

interest Barnette was to get or whether Barnette has

in fact gotten the interest, and it would be immate-

rial whether Cook or Ridenour were to get only an

eighth apiece. The question is, 'Did the location in-

clude more than 20 acres for any individual claim-

ant, whether that claimant be a locator by notice on

the ground or of record, or not.'

If it did, then the location or attempted location

by the Dome Group was invalid, and Rooney had a

perfect right to locate the property so far as the

Dome Group location is concerned."

X.

The Court erred in refusing to instruct the jury as

requested in plaintiffs' instruction number 13, which

reads as follows

:

''The Court instructs the jury that the life of a

mining title to placer ground commences at the date

of the discovery of gold within lines plainly marked

on the ground so that they can be readily traced.

The defendants in their second affirmative defense

in the amended answer claim title to the ground in

controversy by mesne conveyance based on an alleged

location January 2, 1904, by one U. G. Hastings.

The plaintiffs contend that the boundaries of the



11

said claim were not marked on the ground so as to

be readily traceable or at all, by the said Hastings

or by any other person for him, at the said date or

at any time prior to Rooney's Discovery, December

23d, 1905, and that no discovery of gold was made

thereon by said Hastings or by any other person for

him, at any time. If you find from the evidence

that either of these contentions is true, then Hastings

never had any mining title to said ground and could

convey none to Stafford.

The defendants claim that the said ground was

properly staked and marked on the ground January

2, 1904, by one William Woodward as agent for

Hastings, and that a location notice of the claim

was recorded at the proper time and place ; they fur-

ther show by evidence that on September 8th, 1905,

the said Hastings made a quitclaim deed of his claim

to the ground to one Richard Stafford, who on Sep-

tember 23d, 1905, quitclaimed a three-fourths inter-

est therein to Miller, De Journal and Crawford and

through these four persons, by mesne conveyances,

thej deraign title to said ground based on the Hast-

ings staking.

Upon this last phase of the case as advanced by

the defendants, I charge you that if you find from

the evidence that up to September 8th, 1905 (the

date of the deed from Hastings to Stafford), no dis-

covery of gold had been made within the boundaries

of the said claim, either by Hastings or anyone for

him, then Hastings had no mining title to said

ground which he could convey to said Stafford, even

if the lines were plainly marked, and in this condi-
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tion of things the defendants could not and did not

secure any title to said ground from that source.

To initiate a mining title, the discovery of gold on

the ground must be made, either by the locator in

person, or by some other person for him at his in-

stance, direct or indirect, and must be made for the

purpose of fixing a mining title in the locator to the

ground sought to be appropriated."

XI.

The Court erred in refusing to instruct the jury

as requested in instruction number 19 tendered by

the plaintiffs, which reads as follows

:

"It is immaterial, so far as the rights of the par-

ties are concerned, whether the tent of Cook and

Ridenour was on number 3 or number 4."

XII.

The Court erred in reading to the jury that part

of its general charge designated therein as number

4, in the following language

:

"Before you can find a verdict for the plaintiffs

you must find by a preponderance of the evidence

that at the time they entered upon the premises in

controversy and claim to have located the same as

a placer mining claim, that the same was unoccu-

pied, unappropriated public domain of the United

States." (Tr. p. 336.)

XIII.

The Court erred in that part of its instructions

numbers 5 and 6 therein, which read as follows

:

"THE DOME GROUP ASSOCIATION.
No. 5: The first affirmative defense under which

the defendants claim title to the ground in contro-
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versy is made under and by virtue of what is known
and styled in the answer as the Dome Group Asso-

ciation claim, which it is conceded includes the prop-

erty in controversy.

You are instructed that the undisputed evidence

shows that at the time of the entry of the plaintiffs

upon the ground in controversy, the Dome Group

Association claim' had been located and a discovery

of gold had been made within the limits of that

claim; but the plaintiffs contend that the Dome
Group Association claim is void, for the reason, as

claimed by the plaintiffs, that the locators of said

association claim had agreed among themselves prior

to the location thereof, that one E. T. Barnette was

to be the owner of and entitled to the possession of

an undivided one-third of said associated placer

claim.

You are instructed that sections 2330 and 2331 of

the Revised Statutes of the United States^ provide as

follows

:

Sec. 2330. Legal subdivisions of forty acres may

be subdivided into ten-acre tracts; and two or more

persons, or associations of persons, having contigu-

ous claims of an}^ size, although such claims may be

less than ten acres each, may make joint entry

thereof ; but no location of a placer claim, made after

the ninth day of July, eighteen hundred and seventy,

shall exceed one hundred and sixty acres for any one

person or association of persons, which location shall

conform to the United States surveys; and nothing

in this section contained shall defeat or impair any

bona fde pre-emption or homestead claim upon agri-
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cultural lands, or authorize the sale of the improve-

ments of any bona fide settler to any purchaser.

Sec. 2881. Where placer claims are upon sur-

veyed lands, and conform to legal subdivisions, no

further survey or plat shall be required; and all

placer mining claims located after the tenth day of

May, eighteen hundred and seventy-two, shall con-

form as near as practicable with the United States

system of public land surveys, and the rectangular

subdivisions of such surveys, and no such location

shall include more than twenty acres for each indi-

vidual claimant; but where placer claims cannot be

conformed to legal subdivisions, survey and plat

shall be made as on unsurveyed lands ; and where by

the segregation of mineral land in any legal subdi-

vision a quantity of agricultural land less than forty

acres remains, such fractional portion of agricul-

tural land may be entered by any party qualified by

law, for homestead or pre-emption purposes.

You are further instructed that if any arrange-

ment or understanding was had between E. T. Bar-

nette and the other locators of the Dome Group

Association claim whereby the said Barnette was to

acquire an interest in said association claim in ex-

cess of twenty acres, provided such understanding or

agreement was entered into before the location of

said association claim, would render the said associa-

tion claim void as to the said Barnette and all the

other locators who participated in the understanding

or agreement whereby said Barnette was to acquire

such interest in said association claim, and said claim

would be also void as to all of the locators who had
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knowledge that said Barnette was to acquire greater

interest in said association claim at or prior to the

consummation of said Dome Group Location.

But you are instructed that in order that such an

agreement may avoid the Dome Group Association

location, you must find that such agreement was en-

tered into prior to the consummation of the location

of Dome Group Association; for after such associa-

tion was located according to law, if you find it was

located according to law—that is, by the marking of

the boundaries so that same could be readily traced

and the discovery of gold within the exterior bound-

aries sufficient in law as you will be hereinafter in-

structed, whatever agreement might take place be-

tween the locators or between the locators and any

other person or persons after the consummation of

such association location, cannot affect the validity

of such location provided the same was valid when

located. In other w^ords, an association location

may be avoided by any agreement whereby one of

the locators or other person or persons is to acquire

an interest therein greater than twenty acres, pro-

vided such agreement is entered into prior to the

consummation of the location. Any agreement be-

tween the locators or between any of the locators and

others subsequent to a legal location cannot affect the

validity of such association location.
'

'

(Number 6.)

"You are further instructed that if any of the

locators of the Dome Group Association entered into

any agreement or any understanding with E. T. Bar-

nette whereby the said Barnette was to acquire or
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become the owner of a greater interest in said asso-

ciation claim than twenty acres, then said location

is void as to all who participated in such agreement

or understanding, and as to all of such locators who

had knowledge of such agreement or understanding

prior to said location."

. XIV.

The Court erred in its general charge in instruc-

tion therein designated as number 7, which is in the

following language

:

"You are further instructed that if you find that

said Dome Group Association is rendered void by

any such agreement as to certain of the locators and

not as to the others, then such locators as did not

participate in such understanding or agreement (if

you find there was any such understanding or agree-

ment) would be entitled to select twenty (20) acres

apiece from the area included within the exterior

boundaries of said Dome Group Association claim,

provided such selection were made according to law\

But you are instructed that the attempted selec-

tion made by J. C. Eidenour not having been made

according to law, you are therefore not to consider

the third affirmative defense of the defendants, that

is, that said J. C. Ridenour is the owner of the prop-

erty in controvers}^ by reason of such selection.

And since no valid selection has been made by any

of the Dome Group locators, you are not authorized

to find a verdict in favor of the defendants b}^ reason

of the Dome Group Association location, if you find

from the evidence that there was any agreement or

understanding between any of the locators and E. T.
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Barnette that said Barnette should own more than

twenty acres of said Dome Group Association claim,

provided that such agreement or understanding were

made or entered into prior to the consummation of

said association location."

XV.
The Court erred in giving and reading to the jury

as a part of its general charge instruction therein

numbered 9, w^hich reads as follows

:

''THE HASTINGS-STAFFORD TITLE.

The second affirmative defense under which the

defendants claim title to the ground in controversy

is the Stafford and Hastings title.

The defendants claim that one U. G. Hastings, by

and through his agent entered upon the premises in

controvers}^ in January, 1904, and marked the bound-

aries of said claim so that the same could be read-

ily traced ; that one Richard Stafford thereafter pur-

chased the interest of the said Hastings and made a

discovery of gold within the limits of such claim such

as would justify a reasonably prudent man not nec-

essarily a skilled miner in prosecuting further work

and labor on said claim with the reasonable expec-

tation of developing a paying mine.

You are instructed that if you find from the evi-

dence that the said Hastings through his agent did

so mark the boundaries of said claim that the bound-

aries thereof could be readily traced, and that there-

after the said Hastings conveyed the said parcel of

ground to the said Richard Stafford, and that the

said Stafford thereafter and before the plaintiff

William Rooney entered upon the property for the
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purpose of staking the same, made a sufficient dis-

covery of gold within the limits of said claim as such

discovery is defined to you in these instructions, then

your verdict must be for the defendants."

XVI.

The Court erred in giving to the jury instruction

number 22 in its general charge, which was in the

language following, viz.:

"You are further instructed that all mineral de-

posits in land of the United States in Alaska are

open to exploration and purchase by citizens of the

United 'States, under the regulations prescribed by

law. And while under such regulations, in order to

make a valid placer mining location in Alaska, it is

necessary (1) to make a valid discovery of mineral

, upon or within the ground to be located, and (2) to

mark the boundaries of the property upon the

ground so that the same may be readily traced, the

order in which these acts are to be done is immate-

rial, provided they shall have been complied with

before the rights of others have intervened.

It is not essential that the discovery shall precede

or co-exist with the demarkation of the boundaries.

The discovery may be made first, and the marking

of the boundaries subsequent, or the marking of the

boundaries may be first and the discovery subse-

quent; and when both are effected, they operate to

perfect a title as against all the world save those

whose rights have intervened.

And in this case, if you find from the evidence that

the said U. G. Hastings located the ground in con-

troversy through his agent in January, 1904, and
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thereafter the said Richard Stafford as successor in

interest of the said Hastings made a discovery of

gold within the exterior boundaries thereof, but that

such discovery of gold was made before the plaintiffs

initiated their title, and that at the time of such

discovery of gold by Stafford (if you find there was

a sufficient discovery by Stafford as defined in these

instructions), the boundaries of said claim had been

staked and marked by the agent of the said Hastings

as to be readily traced at the time of the discovery

of gold within the lines thereof by said Stafford, then

you are instructed that the fact that the discovery

may have occurred long subsequent to the marking

of the boundaries cannot affect the rights of the de-

fendants, provided you find that the marking by

Hastings through his agent and the discovery of gold

by Stafford within the limits of the claim, occurred

prior to the location by the plaintiff Rooney."

(Tr. p. 350.)

XVII.

The Court erred in overruling plaintiffs' motion

for a particular judgment.

XVIII.

The Court erred in overruling plaintiffs' motion

for a new trial.

XIX.
The Court erred in rendering judgment on the ver-

dict in favor of the defendants and against these

plaintiffs.
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DISCUSSION OF ERRORS ASSIGNED.

ERRORS NOS. IV AND XIV.

The first affirmative defense, to wit, the Dome
Group Association Claim location, should have been

withdrawn from the jury.

The depositions and testimony of Barnette, Ride-

nour and Cook, read at the trial hereof, as to the

"dunamy" character of this location, were in no wise

contradicted or modified by any evidence in the case.

It is true that Cook and Ridenour denied that the}^

knew of or participated in the fraudulent arrange-

ment, but it is submitted that the only potency such

denials could have (even if given full credit) would

be to establish the right of Cook and Ridenour to

select Claim No. 3 under the power of selection men-

tioned in the modified opinion of this Court in Cook

vs. Klonos, heretofore referred to; but Ridenour

never brought himiself within the terms of that modi-

fied opinion, and all evidence as to any selection made

by him was withdrawn (P. R. 340), and, as for Cook,

there never was any claim that he had made a selec-

tion.

The depositions and testimony referred to are the

identical depositions and testimony which were be-

fore this Court on the appeal of No. 278 on which

this Court declared said location to be fraudulent and

void (Cook vs. Klonos, supra) ; they conclusively es-

tablish the fraudulent character of the location.

It is indeed difficult to reconcile Instruction No.

VII (P. R. 340) with the refusal of the trial court

to withdraw this defense.
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The Court, in that instruction (P. R. 341 top),

says: ^^And since no valid selection has been made

by any of the Dome Group locators, you are not

authorized to find a verdict in favor of defendants,

hy reason of the Dome Group location, if you find

from the evidence that there was any agreement or

understanding between any of the locators and E. T.

Barnette that said Barnette should own more than

twenty acres of said Dome Group Association claim,

provided that such agreement or understanding was

made or entered into prior to the consummation of

said association location." The Court, by the addi-

tion of the "if, etc.," and by the addition of the "pro-

vided, etc.," submits to the jury the determination

of a fact as to which the evidence was all one way.

PJaintiffs excepted to this instruction on that ground

(P. R. 358), and the giving of the instruction is as-

signed as Error No. XIV (P. R. 377).

ERROR NO. V.

Refusing to instruct the jury not to consider the

second affirmative defense—the so-called Stafford

title. - : /)

This title was invalid, because (1) Hastings, never

having taken possession nor made a discovery nor

done an}^ work looking to a discovery, had nothing

which he could convey to Stafford; and Stafford,

never having taken possession nor marked his bound-

aries, had nothing which he could convey to defend-

ants. (2) No discovery was made by either Hast-

ings or Stafford, or by anyone for them or either of

them.
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(1)

The evidence on the subject of the taking up of

the claim by Woodward in the name of Hastings re-

veals the work of the ''professional staker." It ap-

pears from the evidence of Hastings (P. R. 275-288)

that in March, 1903, said Hastings was "outside"

(that is, absent from Alaska), and that he did not

return until about July, 1904, and that while he was

outside a Mr. Roth (who was his kinsman, his part-

ner and his attorney in fact) entered into a "grub-

stake" arrangement with W. H. Woodward, a pros-

pector. It appears from the testimony of Stafford

that he (Stafford) found (set up around the prop-

erty in controversy) some stakes marked with pointed

arrows and bearing the name of Hastings, and also

certain blazings on the trees by which he could read-

ily trace the boundaries of the tract. There is no

evidence as to who made those blazings or whether

or not said stakes and blazings were the first stakes

and blazings on the ground. There is no evidence

that Woodward or Hastings made a discovery of

gold, or went into possession or tried to discover gold
;

in fact, it appears that Hastings never saw the claim

and did not know anything about a claim having been

staked in his name, until September, 1905 (P. R.

281), when Roth sent him (Hastings) one-third of

the money paid by Stafford (P. R. 282 top), to-

gether with a deed to be signed and returned (P. R.

279, bottom). Now, was this anything but a purely

speculative proceeding? Did Hastings have any-

thing to convey to Stafford?

That discoverv is the initiation of the miner's title
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to ground is so well established as to render the cita-

tion of authorities supererogatory. That without

discovery, or possession, or attempt at discovery, he

has absolutely nothing which he can convey seems to

admit of but small doubt.

"It is equally the law that the placing of stakes

to mark the boundaries of a tract of public land, and

the recording of a notice of location thereof, without

any discovery of mineral, or knowledge on the part

of the person so marking of the existence of metal

there, where he permits a year and a half to elapse

without any effort to explore the land to discover

mineral therein, as did the defendant in this case,

would be justly treated as a mere speculative pro-

ceeding, and would not of itself initiate any right."

(Bulette vs. Dodge, 2 Alaska, 429, the quotation

therein being from Erhardt vs. Boaro, 113 U. S. 527.)

There can be no doubt that this extract from the

decision of Judge Wickersham is a clear expression

of the law. Again, the same Judge says

:

"The greatest evil in the administration of the

mining laws in Alaska is the habit of the shiftless and

grasping in staking and recording mining claims,

generally by powers of attorney, whereby one per-

son often acquires claim to a large area of supposed

mining ground and excludes the willing miner from

working it and developing the resources of the ter-

ritory. Since the threat of a lawsuit lurks behind

each of these pretended locations, the prospector gen-

erally passed it b}^, and thus the speculative locator

controls the property. * * * One of the cures for

this speculative reservation of mineral lands is pre-
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sented in this case. The Court ought not to assist

a mere staker, after he has had a reasonable oppor-

tunity and time within which to do the necessarj'

work to make a discovery on his claim, by restrain-

ing another prospector, who seeks to go upon the land

and comply with the spirit of the mining laws."

Redden vs. Harlan, 2 Alaska, 406.

What was Hastings (Woodward) but a "mere

staker." He had not even the right of possession,

for though a person stakes out and records, that fact

does not vest him with the right of possession. If

he takes possession, he will be protected, it is true;

but it is the possession that is thus protected, not

the staking and marking, for his very possession

would give him a right of possession; and it is a

pedis possessio only which will be protected.

Costigan on Mining Law, 156.

In Gemmel vs. Swain, 28 Mont. 331, the Court

says: ''Until discovery is made fio right of possession

to any definite portion of the public mineral lands

can even be initiated. Until that is done, the pros-

pector's rights are confined to the ground in his

actual 250ssession, and until that possession is dis-

turbed no right of action accrues. * * * The fact

that plaintiff posted a notice at each of his shafts did

not create any new^ right in him nor enlarge the right

he already had. A notice of location posted upon

mineral land before discovery is an absolute nul-

lity. * * * He had made no discovery, and conse-

quently no location had been made and none could

be made, for a location can rest only upon an actual

discovery (citing). He w^as simply a prospector
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upon the public domain, with the bare naked posses-

sion of the ground immediately about the three shafts

where he was prosecuting his work. His possession

was only such as is characterized in the law as posses-

sio pedis, and could not be enlarged to include the

entire 20 acre tract, or the whole amount of ground

which he might have claimed under one or more

quartz locations."

In New England vs. Congdon, 92 P. E. 181, the

California Court says: "But if, as the Court has

found, the plaintiff was not on the 17th day of Octo-

ber, 1904, in possession of the land, it had no rights

superior to that of the defendants' entering peace-

ably, unless by virtue of a valid mineral location.

The finding that there had been no discovery of oil

upon the land was, in the absence of retention of

possession and a prosecution of work, fatal to the

validit}' of plaintiffs' alleged location. * * * But

where the alleged locator has not made a discovery

and has not retained possession for the purpose of

prosecuting tvork looking to a discovery, his mere

posting of notice and marking of boundaries upon

the ground will not serve to exclude others who may

IDeaceably enter upon the land which he is not actu-

ally working or occupying."

In Olive Land and Development Co. vs. Olmstead,

103 Fed. 571, Judge Ross has said: "It is clear that

the location of the lands in controversy by the prede-

cessors in interest of defendants * * * amounted to

nothing, for the reason that no discovery of oil or

other mineral had then been made, nor indeed has

yet been made, in or upon any of the lands in con-
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troversy ; it is not pretended that the defendants or

their predecessors remained in the actual possession

of any part of the premises, and if they had, the

law is well settled that mere occupancy of the public

lands and improvements thereon give no vested rights

therein as against the United States, and conse-

quently not against any purchaser from them."

In Sierra Nevada Oil Co. vs. Home Oil Co., 98

Fed. 676, the same Judge says: "Barrett during the

year 1895, under whom the defendants claim, under-

took to transfer his right to the ground in question,

which had no existence in fact or law, to the Pro-

ducers and Consumers Oil Co., which later undertook

to transfer the same thing, which was nothing, to the

defendant Miller, and on December 31, 1896, Miller

undertook to relinquish to the United States wlmt he

did not have, viz., a right to the land in question, and

immediately thereafter, to wit, on the 31st day of

December, 1896, without having made any discovery

of mineral on the land, undertook to locate the

quarter section in question under the mining laAvs

for himself and seven other persons by posting the

required notice and marking the boundaries.

Shortly thereafter he undertook to confer upon Bar-

rett the right to enter upon and explore for and

develop oil upon the claim and to dispose of the oil

there found. Barrett thereupon went into actual

possession of the land, etc. It would thus seem

that * * * followed by the actual possession of the

ground by those claiming under it and by the actual

discover}^ of mineral within the limits of the claim

by them., the requirements of the statute were met."
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In Hanson vs. Craig (170' Fed. 65), this Court

says: "The exclusive right of possession is by section

2322 of the Revised 'Statutes of the U. S. conferred

only on one who has made a valid location, one of

the essentials of which is, as has been said, a dis-

covery of mineral. Prior to that time, all such

mineral land is in law vacant and open to explora-

tion and location, subject to the well-established rule

that no prospector is authorized by any form of

forcible, surreptitious or clandestine conduct to enter

or intrude upon the actual possession of another ; for

every miner upon the public domain is entitled to

hold the place in which he may be working against

all others having no better right. Zollars vs. Evans,

C. C, 5 Fed. 172. The matter is, we think, well and

tersely put by Costigan on Mining Law, page 156,

where he says: ^Pedis possessio means actual posses-

sion, and pending a discovery by anyone, the actual

possession of the prior arrival will be protected to

the extent needed to give him room to work and to

prevent probable breaches of the peace. But while

the pedis possessio is thus protected, it must yield to

an actual location on a valid discovery made by one

who has located peaceably and neither clandestinely

nor with fraudulent purpose.' These views are, we

think, well sustained by numerous decisions of the

Supreme Court, of this court, and various other

courts, some of which we cite

:

Del Monte M. & M. Co. vs. Last Chance M. & M.

Co., 171 U. S. 55;

Jennison vs. Kirk, 98 U. S. 453

;

Belk vs. Meagher, 104 U. S. 279

;
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King vs. Amy etc., 152 U. S. 222;

Creede vs. Uintah, 196 U. S. 387

;

Cook vs. Klonos, 164 Fed. 529

;

Johanson vs. White, 160 Fed. 901

;

Malone vs. Jackson, 137 Fed. 878

;

Nevada vs. Home Oil Co., 98 Fed. 673

;

Olive L. & I. Co. vs. Olmstead, 103 Fed. 568;

Gemmel vs. Swain, 28 Mont. 331

;

DuPrat vs. James, 65 Cal. 555

;

Horswell vs. Euiz, 67 Cal. 111.

Hastings, then, acquired nothing by reason of

Woodward's discovery. Neither he nor anyone for

him had made a discovery, and, never having taken

possession, he had not even the right of j^ossession ; he

did no work and he knew nothing of his ownership or

reputed ownership. Therefore, having nothing to

convey, he conveyed nothing. Having no rights

himself, he could vest none in his grantee, Stafford.

On the point as to the effect of a conve.vance of a

*' location without discovery" there was cited in the

trial court and probably will be cited here the case of

Miller v. Chrisman, 140 Cal. 449 (73 P. R. 1085),

decided September 30, 1903, in which the Court says

:

"They have then this right of possession and with it

the right to protect their possession against all in-

trusions and to work the land for the valuable

minerals it is thought to contain. We cannot per-

ceive wh}^ those rights may not in good faith be made

the subject of conveyance as well before as after dis-

covery."

From this decision Judge Beatty dissents (74 P.

R. 444) , saying :

'

' There can be no location of a min-
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ing claim before discovery and there can be no trans-

fer or assignment of a location before the location is

complete. There can, in other words, be no assign-

ment of a right to locate. If, in the expectation of

discovery, an association of persons marks the bound-

aries of a placer claim containing 20 acres for each

associate, I have no doubt they will be protected in

their possession while they proceed with reasonable

diligence to prospect the claim and that by a dis-

covery they will perfect it; but if some of the as-

sociates withdraw before discovery, or attempt to

assign their claims to those who continue the work of

development, those who remain will have no right to a

claim greater in the aggregate than they could have

taken by an original location."

It is manifest from a perusal of the majority opin-

ion in Miller vs. Chrisman, that the associates were in

possession, proceeding with diligence to prospect the

claim, and that that possession is what gave them the

right of possession, and is what, in the mind of the

Court, was valuable and could by them be conveyed

to Miller, tvho remained in possession. This is evi-

dent, also, by reading the opinion of the same court

in Weed v. Snook (77 P. R. 10-23), where the Court,

commenting on Miller vs. Chrisman, says: "If de-

fendants had been guilty of such laches that it could

have been presumed that they had abandoned their

location, and if plaintiffs had made an open, peace-

able entry and acquired hona fide rights at a time

ivhen defendants were not in possession thereof and

prosecuting the work of development, the case would

have been very different. But the plaintiffs at-
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tempted to locate while defendants were in possession

and actively preparing to drill a well, etc.
'

'

McLaughlin vs. Thompson, 29 P. R. 816, speaks

of a location without discovery as "a very shadowy

thing," and, "as a matter of law such a location is

absolutely worthless for any purpose."

On September 2, 1904, Roth (for Hastings, who

w^as still in blissful ignorance) undertook to sell to

Stafford an option on what Hastings had (which was

nothing). This option, being an option on nothing,

does not seem to have been worthy of record—at

least, it was never recorded. It is found on page

200 of the printed record; it is dated September 2,

1904, and recites the pajnnent of $50 cash and an

agreement to pay another $250 on or before Septem-

ber 2, 1905, or to forfeit the said $50.

In the latter part of September, 1904 (P. R. 213),

Stafford, having purchased this option, this "noth-

ing," from Hastings, goes upon the vacant, unoc-

cupied and unappropriated public land of the U. S.

(for that is all this ground then was; Hastings' loca-

tion to the contrary notwithstanding), and with a

gold-pan, pick and shovel makes, on the surface, what

he terms, a discovery, i. e., he unearths a cent or two

of fine gold. He sets no stakes, marks no boundaries,

does no work, takes no possession, leaves no notice;

he does not even record his alleged "option."

We hear no more of Stafford until June or July

of the year following, when again he appears in this

still virgin wilderness, upon this still vacant, unoccu-

pied, unappropriated public land of the U. S., and

pans again. This time he finds a few colors (P. R.
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218). Again he decamps, setting no stakes, marking

no boundaries, doing no work, taking no possession,

leaving no notice. He does not even put the "op-

tion" on record. What is Stafford, thus far, but a

prospector on the public domain ? How does he dif-

fer from the thousands of other prospectors who dis-

cover "color," but nothing encouraging, nothing to

justify them in locating?

On September 21, 1905, plaintiffs, in ignorance of

any claim of Stafford to the ground, stake and mark
the boundaries of their claim; immediately go into

possession thereof, build a cabin thereon, and com-

mence living therein, sink a shaft through 90' feet of

muck, then through 25 feet of gravel, at which depth

they find colors, reaching bedrock about Christmas,

1905, at which place they make a discovery (P. R. 64)

—all the time having possessed and prospected this

claim and diligently searched for gold thereon.

Stafford, having left the claim^ as aforesaid in

July, 1905, remains absent until December, 1905

(P. R. 270). However, on the 23d of September,

1905 (two days after plaintiffs' stake, mark and take

jjossession), he puts on record a deed (?) from Hast-

ings dated ^September 8, 1905, conveying to him this

"nothing" (P. R. 229). This is the earliest notice,

if notice it may be called, that Stafford has or claims

to have any rights. Where is the evidence that Staf-

ford ever did anything else on or with this ground

except to sell or lease his interest (which was noth-

ing)? Where is the evidence that Woodward or

Hastings discovered gold, and where is the evidence

that Stafford staked or marked this claim, and where
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is the evidence that anyone but plaintiffs made a com-

pleted location ?

The discoveries (if such they may be called) made
in June or July, 1904, and September, 1905, were

Stafford's discoveries, not Hastings' or Woodward's

(P. R. 268). The}^ were independent of Hastings

or Woodward.

Assuming, then, that Stafford made the first dis-

covery of gold upon the claim, the inquiry suggests

itself : What must a man (who has made the first dis-

covery on Government land) do, in order to keep

others out and vest himself with the "right of posses-

sion"? Why, manifestly, he must mark the bound-

aries of his claim so that the same can be readily

traced, or he must go to work, go into possession.

Stafford might have marked any boundaries he

should choose. What did he mark? Nothing.

What did he do ? Nothing, but go away.

Plaintiffs knew nothing about Stafford ivhen they

marked and went into possession ; they did know or

could have known that Hastings had staked (P. R.

317), but it is reasonable to presume (the evidence

is silent) that they knew that Hastings had made no

discovery and so had no rights—not being in pos-

session. And, there being nothing done on the prop-

erty and no one in possession, and no marks or notice

of any prospector or claimant other than Hastings,

what was there to prevent plaintiffs from initiating

a claim by marking, going into possession and dili-

gently searching for gold. If there was any pros-

pector or claimant later or other than Hastings,

where are his marks ? Where is there any indicia of

his possession or of work done?
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ADOPTION OF STAKES.

But it may be contended that Stafford adopted the

stakes and marks, which were on the ground when
he discovered. Conceding, for the sake of argument,

that he could do this, yet where is the evidence that

he did do so ? What act evinces an intention to adopt

them ? Did Stafford refer to them in any way in his

notice? No; for he had no notice. Besides, what,

in law, were those stakes and marks ? No more than

the trees, the rocks, the springs there abounding in a

state of nature and which, for aught that is shown,

would have been just as adequate to bound this

ground as stakes placed there by the hand of man.

If Stafford, after having made a discovery, had

given any notice that he intended to hold as a mining

claim certain ground included within certain stakes

(describing them) as the same appear on the ground,

of course it would not be necessary for him to pull

up those stakes and set them down again in the

ground, but nowhere does he refer to those stakes.

In Conway vs. Hart (6-2 P. R. 44), which is the

only case cited by Lindley on the adoption of old

stakes, the court says: "Objection is made by de-

fendant that the plaintiffs in making this location did

not put in new stakes to mark the boundaries, but

referred to and used stakes w^hich were standing on

the ground and which had been put in by them on a

former occasion. It appears that the plaintiffs had

located the claim now called the Belmont several

years prior to April, 1894, and had placed stakes with

mounds of rocks at each corner of the surface ground
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and at the centers of the end lines, and that when they

concluded to make a second location, under which

they now hold, they found those stakes intact and

adopted them

—

their notice of location referring to

tJwse stakes; and defendant contends that the loca-

tion was invalid because plaintiff did not actually

put up new stakes. This contention is not maintain-

able." But that is not the case here. Here was no

notice of location and no reference to other staking

or marking; there, there was a notice of location, and

it referred to the former stakes as being the stakes

of the new location.

If Stafford could, silently and secretly, adopt the

stakes and markings then on the ground, manifesting

his adoption in no open, visible way—by no affiima-

tive and public act of his—why might he not in like

manner and with equal efficacy, adopt trees, rocks

and springs bounding the claim. How is a later

prospector to know that he has any claim to the

ground ?

We are asked to believe that a person may go upon

the vacant, unoccupied and unappropriated public

land of the U. S., see a few colors of gold in the

ground, and, without doing more, claim a title to 20

acres of mining ground embraced within six objects

which he sees there, without at any time stating what

those objects are, without doing any work, without

going into possession, without leaving any notice or

sign. We are asked to believe that such claim of

title will be effective to take mining ground from

bona fide miners and prospectors who (knowing that

no discovery had been made by or for the only person
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whose name appears on the ground or in the public

records as being connected with the claim, and know-

ing that no work had been done and no possession

taken) go into actual, open, visible and notorious pos-

session, erect cabins, sink shafts through 90 feet of

muck and 25 feet of gravel, and labor earnestly in an

honest endeavor to "develop the resources of the ter-

ritory."

"It is obvious, when the acts making up a valid

location, are accurately understood and considered,

that there must be some notice or sign given from the

beginning, as it is frequently by this means alone that

the prospector is made acquainted with the claims of

the previous locator.
'

'

20 A. & E. Ency. 709.

"The Act of Congress does not require that any

notice of location be given, but the practice has been

too long recognized by both miners' rules and State

statutes to be nonessential, notwithstanding this

omission. '

'

20 A. & E. Ency. 711 (e).

"Independently of statute, therefore, and as a

means of creating to some extent prima facie evi-

dence of claim, it would seem to be absolutely essen-

tial that one taking possession of mining ground, if

not in actual and open possession, should give some

notice of the nature, purpose and extent of his claim.

Prospectors having equal rights, this is the only way

in which one may secure an exclusive right over the

other.
'

'

Id. 712 and note 1.

"Some mining customs of a general nature which
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have been repeatedly recognized by judicial decisions

may be said to have become a part of the common law

of the land."

Id., note 1 and cases cited.

(2)

STAFFORD'S DISCOVERY.

But we submit that the evidence does not show a

discovery by Stafford or anyone for him ; at the most,

all that is shown are "indications," "possibilities,"

"hope," "conjecture." The showing is of the very

flimsiest character—it cannot be said to amount to a

scintilla.

It is manifest that Stafford did not discover any-

thing on this claim to justify him, when in Septem-

ber, 1904, he found a small piece of quartz '

' about the

size of a grain of wheat" with a small piece of gold

adhering to it (P. R. 215). The panning was done

in a draw or gulch "coming down from the hills";

it was done with an old gold-pan, used before (P. R.

212, 213). At that time several holes had been sunk

on Dome Creek about a mile from the place where

he discovered this piece of quartz. It is not shown

or claimed that bedrock had been reached, or pay

or even colors discovered, in those holes, or on Dome
Creek at all. It cannot be seriously contended that

the finding of that piece of quartz is sufficient to base

a location upon, when one considers that he did abso-

lutely nothing toward taking possession of the claim

or doing work thereon ; contenting himself by going

away and not returning until June or July, 1905.

He says that when he came back in June or July of

1905, he found Graham and Pounder sluicing on
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Number 4 Below, Second Tier (adjoining claim),

and that he knew, at that time, that tliey had discov-

ered pay (P. R. 219, 220), and he knew (at that

time) that Cook and Ridenour had sunk a hole on No.

4 (P. R. 222), and that Klonos had sunk a hole on

No. 4, and he know^s (now^, at time of trial) that Cook

and Ridenour and Klonos found pay (P. R. 228).

On this occasion, panning the surface of the muck in

the draw% he sa3^s, he found a '*few colors" (P. R.

218). We submit that at that time (June, 1905) the

only discovery of pay on Dome Creek of which he

knew anything, according to the evidence, was that

made by Pounder and Graham in their shaft. Then

he is asked if the finding by him of these colors,

taking into consideration the location of that prop-

erty with reference to the width of that valley, etc.,

^' would justif}^ him, as an ordinarily prudent man

and not necessarily a skilled miner, in the further

development of that property," and he answers, "It

certainly would" (P. R. 224). It would now, in the

light of subsequent events; but evidently it did not

and ''would not" at that time, for again he does noth-

ing with the claim but to go away from it—not to

return again until December, 1905. Evidently he

did not consider these "colors" to be even encourag-

ing, for later on he says, "Well, if I was prospecting,

according to my ow^n idea I would pan anywhere in

any of the gulches or on the surface, or on the hill-

sides at the head of these creeks and see what indica-

tions I could find." Q. "Then, if you found any-

thing, what would you do?" A. "Well, if it were

anything that would encourage you

—

if it ivas a deep
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creek I would sink, of course, and look for bedrock to

see what it contained'^ (P. R. 215).

When it is considered that it was only after sink-

ing through 90 feet of muck and 25 feet of gravel that

plaintiff found even colors ; that Cook and Ridenour

did not find colors until they were down 15 feet in the

gravel and 75 feet from the surface (P. R. 112),

it is the more apparent what a "deep creek" it was,

and upon what a flimsy basis Stafford's claim rests.

We submit that what he found was a mere "indica-

tion" not even "encouraging" (for he did not sink

to bedrock to see what '

' it contained,
'

' and according

to his testimony that is w^hat he would have done if he

had thought the "indications" were encouraging).

"Indications," "conjecture," "hope," will not

amount in law to discovery.

"To constitute a discovery the law requires some-

thing more than conjecture, hope or even indications.

The geological formation of the country may be such

as scientific research and practical experience have

shown to be likely to yield oil in paying quantities.

Taken with these there may be other surface indica-

tions, such as seepage of oil. All these things may

be sufficient to justify the expectation and hope that

upon driving a well to sufficient depth oil may be dis-

covered, but one and all they do not in and of them-

selves amount to a discovery.

"

Miller vs. Chrisman (supra).

Nevada Sierra vs. Home Oil (supra).

It is submitted : That the evidence shows that Staf-

ford did not make such a discovery of gold as is re-

quired by law.
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In April of 1906 (seven months after plaintiffs had

marked and gone into possession ; four months after

they had discovered gold at the bottom of their shaft

/15 feet below the surface of the ground), Stafford

surveys his claim. Not until that time (if then) did

he have a completed location ; but, between Stafford's

discovery (?) and his survey, the rights of Rooney

and associates had attached as aforesaid.

ERRORS NOS. Ill AND XVII.

Error No. Ill is to the refusal of plaintiffs' mo-

tion for a directed verdict (P. R. 368) and Error No.

XVII is to the refusal of plaintiffs' motion for judg-

ment non obstante veredicto (P. R. 361).

If the fifth and fourth Assignments of Error are

well taken, eo constat that the third and seventeenth

Assignments of Error cannot be successfully gain-

said. '

Plaintiffs, therefore, ask this Court to reverse and

remand this case, with instructions to the lower court

to render judgment in favor of plaintiffs and against

defendants Barnette, Cook, Ridenour, McGinn and

Sullivan for $67,610, with interest from June 2,

1910, because, viz.

:

There was and is nothing for a jury to pass upon,

as there was no controversy in the evidence as to

plaintiffs' marking, staking, recording, possession,

exploitation, discovery, ouster or damages, and as

there was no legal showing to sustain any of the first

three affirmative defenses, and as the fourth affirm-

ative defense (going only in mitigation of damages)

could not, if true, affect the right of plaintiffs to the

net amount of gold extracted, to wit, $67,610.
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IF THIS COURT REFUSES TO REMAND
THE CASE WITH THE INSTRUCTION TO
ENTER JUDGMENT AS ASKED FOR ABOVE,
PLAINTIFFS CONTEND THAT THE JUDG-
MENT OF THE TRIAL COURT IS ERRONE-
OUS, AND THAT THEY ARE ENTITLED TO
A NEW TRIAL ON ACCOUNT ALSO OF THE
REMAINING ERRORS ASSIGNED, WHICH
WILL NOW BE DISCUSSED

:

ERROR NO. XIII.

This assignment is to error of the Court in the

giving of instructions No. V and VI concerning the

Dome Group Association claim. The said instruc-

tions are found on pages 337-340 of the Printed Rec-

ord. The exception is at page 358 of the Printed

Record and finds fault with the instructions because

the Court therein tells the jury that the validity or

invalidity of said claim is dependent upon a knowl-

edge by all the locators thereof of the fact that by

such location E. T. Barnette was to acquire more

than 20 acres.

Plaintiffs contend that these instructions do not

accurately state the law\ A device by which any one

locator is to acquire more than 20 acres is forbidden

by the statute (R. S. U. S. 2331). The language of

the statute is, "and no such location shall include

more than 20' acres for any individual claimant."

As was said by this Court in Cook vs. Klonos

{supra)
J
this was a device by which Barnette was

to acquire more than 20 acres, although he is not a

locator by name on the ground or of record. The

exception finds fault, also, because that part of the
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instruction above referred to is iu direct conflict with

tliat other portion in which the Court says: "In

other words, an Association location may be avoided

by (my agreement, etc." (P. R. 339, bottom), and,

being so irreconcilable, it tends to mislead and con-

fuse the jury. What is the jury to understand?

Is, or is not, a knowledge hy all the locators, of the

iniquitous scheme, requisite to avoid the location?

If only one of the locators is innocent, does that re-

lieve the location from the invalidity entailed by the

guilt of the other seven? If so, then Barnette, Cook

and the "absent six" would only have to keep Eide-

nour in ignorance, and their "dummy" location

would be a "valid and subsisting" claim, and would

keep all other claimants off the entire 160 acres, and

they would thus accomplish "by indirection" what

the law forbids by direction. When this Court, in

the modified opinion in Cook vs. Klonos, said that

it was not satisfied that Cook and Ridenour knew

of or participated in the fraudulent arrangement,

and that, if they did not, they might file a supple-

mental bill showing their innocence, and select, each,

20 acres, it could have had reference only to the

rights of Cook and Ridenour against the guilty six

;

the rights of these plainti:ffs who had, in the mean-

time, located and gone into peaceful possession (P.

R. 181) of a portion of the 160 acres were not then

before the Court for Rooney and associates were not

parties to 278, and the Court did not know that any

conflicting location had been made. If it had so

known, we apprehend that its language would have

been in line with the language of Judge Hanford in
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Durant vs. Corbin (&4 Fed. 382) ; i. e., it would have

limited the right given Cook and Ridenour to the

selection of ground outside of that which had been

taken by these plaintiffs.

It would seem to be doing violence to the language

and meaning of the Court to torture what it said in

Cook vs. Klonos into a declaration that, if Cook and

Ridenour were innocent, the original "dummy" loca-

tion is potent to keep others off the entire 160 acres.

It cannot be but that the location of the Dome Group

by Barnette through the use of "dummies" was

absolutely void as a location of 160 acres, for a loca-

tion of an association claim is one distinct entity

—

it is one location of 160 acres, not 8 separate loca-

tions of 20 acres each. What if Ridenour be inno-

cent? The staking, marking, recording, discovery,

every act performed by him, was an act performed

not by him alone but by him and seven others. In

his one person he combined himself and seven others.

May a stake be %tli set and %i^^ not set? May a

discovery be %th made and %ths not made? May
the boundaries be said to be marked when they are

only %th marked ? The statute requires a location,

not a i/gth location.

But conceding, for the sake of the argument, that

in the modified opinion in Cook vs. Klonos this Court

did mean to point out a way in which Cook and Ride-

nour might cure the illegality of the Dome Group

claim as against all the world, it is apparent that

they did not follow the way pointed or any other

way. They did not cure the illegality. When plain-

tiffs located No. 3, the Dome Group location was
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tainted with its original iniquity, and was impotent

to keep others off—it was not a valid subsisting loca-

tion, and its invalidity has not been cured to this

good day.

ERROR NO. XIV.

This has already been discussed under heading

ERROR NO. IV, and need not here be further re-

ferred to.

ERROR NO. X.

Already discussed under heading ERROR NO. V.

ERRORS NOS. XI AND XII.

Error No. XI is assigned to the refusal of the

Court to charge that it is immaterial whether the

tent of Cook and Ridenour w^as on Claim No. 3 or

Claim No. 4; and Error No. XII is to Instruction

No. 4, wherein the Court says: "Before you can find

a verdict for the plaintiffs, you must find by a pre-

ponderance of the evidence that at the time they en-

tered upon the premises in controversy and claim to

have located the same as a placer mining claim, that

the same was unoccupied, unappropriated public

domain of the United States."

In this instruction the Court tells the jury, in sub-

stance, that if the claim in controversy w^as occupied

at the time of plaintiffs' entry, they cannot find for

plaintiff. We maintain that this is not the law, and

that the use of the word "unoccupied" was pre-

judicial error. The vice of the instruction is ac-

centuated by the fact that the Court in Instruction

No. XXVI (P. R. 364) defines "unappropriated"

as "not covered by any prior subsisting location,"

but does not give the legal meaning of "unoccupied."
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The use of the word "unoccupied" without defini-

tion or explanation would lead the jury to believe

that if anyone was living on the claim at the time,

no entry, however peaceable, could be made. De-

fendants introduced evidence that at the time of

plaintiffs' entry, they were living on the claim (P. R.

177). This was denied by plaintiffs (P. R. 66).

Plaintiffs' entry was peaceable (P. P. 181). By
plaintiffs' request Ko. XIX (P. P. 332) the Court

is requested, but refuses, to charge that "it is im-

material, so far as the rights of the parties are con-

cerned, whether the tent of Cook and Ridenour was

on No. 3 or No. 4."

ERRORS NOS. XV AND XVI.

Already discussed under heading Error V.

ERRORS NOS. VI, VII, VIII, IX, XVIII AND
XIX.

Involved in Errors already discussed.

ERROR NO. I.

If there was anything to submit to a jury, plain-

tiffs were entitled to have it submitted to a jury

chosen, impaneled and sworn according to law. We
maintain that the juror Derby was not a lawful juror

because he was not an inhabitant of the District of

Alaska.

The challenge for cause was made, denied and ex-

ception taken (P. R. 50-56). Plaintiffs' last per-

emptorj^ was exercised on the obnoxious juror (P. R.

56). O. H. Bernard was called to fill his place and

his voir dire is set out in full (P. R. 56 et seq.)
;

that voir dire developed no facts which would have
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justified a challenge for cause, but it did develop

facts which would have naturally led plaintiffs to

exercise a peremptory upon Bernard, if the peremp-

tories had not been exhausted (P. R. 63, top). This

juror had had trouble over claims of his own; "some

parties, we presumed, jum^Ded some of our ground"

(P. R. 57) ; the difficulty was settled by compromise

(P. R. 57) ; he knows all the defendants except Cook;

knows none of the plaintiffs (P. R. 58) ; is an "asso-

ciation" claim locator (P. R. 61). "Mr. McGinn

was our attorney" (P. R. 61). It is difficult to con-

ceive where a peremptory could have been better

placed.

Was it error to overrule the challenge to Derby?

The qualifications of a juror as provided by the

Alaska Code are that " * * * he must be an in-

habitant of the District * * * " (Carter's Code, sec-

tion 170, page 179; section 11, page 47). If one be

not an inhabitant, he is not competent as a juror (Id.,

section 11, page 47) ; incompetency is ground of chal-

lenge for cause (Id., section 174, page 179). Only

three peremptories are allowed (Id., section 180).

Derby's voir dire is not lengthy, and we invite the

Court's attention thereto. We think it shows that

he is not an inhabitant of the District of Alaska, but

is a mere sojourner therein; he is the purser of a

Yukon River steamer, coming to Alaska in the sum-

mers and in the winter returning to his home in San

Francisco; he goes wherever his employer directs

him to go. In 1908 he was not in Alaska at all;

does not consider Alaska as his place of residence

—
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is here "merely temporarily and presumes lie will be

here next year."

Who is an inhabitant? 4 Words and Phrases,

3596.

• Respectfully submitted,

LOUIS K. PRATT,
R. AV. JENNINGS,

Attorneys for Plaintiffs.
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STATEMENT OF THE CASE.

This is a writ of error from a judgment in an eject-

ment to recover from the defendants in error placer

claim No. 3 Below Discovery on the right limit of

Dome Creek, Alaska. Thereafter the action v^as dis-

missed as to all excepting Barnette, Cook, Ridenour,

McGinn and Sullivan. The original and supplemental

complaints were the usual ones in ejectment, alleging

ownership and possession since September 21, 1905, of

the ground in controversy, and ouster in September,

1908, by the defendants in error, and claiming dam-

ages (Tr., 3).

The amended answer of the defendants sets up a gen-

eral denial and three affirmative defenses, viz:

(i) Dome Group Association Title, which alleges

ownership and possession of the Dome Group Associa-

tion Claim of 160 acres by Henry Cook, J. C. Ride-

nour, A. T. Armstrong, W. H. Sumner, Y. L. Newton,

M. E. Armstrong, L. T. Selkirk and A. R. Armstrong,

M. L. Sullivan and John L. McGinn, describing it by

metes and bounds, and as including the ground in con-

troversy long prior to the commencement of the action.

(2) The Stafford Title, covered by the defense that

E. T. Barnette, J. C. Ridenour, Henry Cook, J. C.

Ridenour, Henry Cook, M. L. Sullivan and John L.

McGinn are the owners and in possession of placer

mining claim No. 3 Below Discovery.



(3) The Ridenour Title covered by the defense that

J. C. Ridenour is the owner and in possession of a claim

covering the larger portion of the ground in contro-

versy.

(4) A certain defense as to the good faith of the de-

fendants other than Barnette, Ridenour, Cook, Mc-

Ginn and Sullivan in operating the ground under leases

from the latter.

The plaintiff replied denying the title of the de-

fcr.dants under all of these titles and alleging that the

Dome Group Association was void because "dummy"

locators were used.

The case was tried before a jury and the following

evidence developed:

The plaintiffs introduced evidence to prove that

Rooney, Johnson and Plaschlart staked No. 3 Below

Discovery on the first tier and right limit of Dome
Creek on the 21st day of September, 1905.

That thereafter they prospected the claim and about

Christmas, 1905, reached bed rock in a shaft they had

sunk thereon and discovered gold (Tr., 63-4). The

plaintiffs then introduced portions of certain deposi-

tions of Barnette, Cook and Ridenour, taken in a case

numbered 278 in the same Court and No. 15 10 in this

Court, wherein Cook, Ridenour, A. T. and A. R. Arm-

strong, W. H. Sumner, Y. L. Newton and L. T. Sel-

kirk were plaintiffs and John Klonos and others were

defendants (Tr., 67, 95, 115), and also introduced the
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wherein the plaintiffs here were not interested (Tr.,

125, 136).

This testimony concerned the manner and malting of

the location of the Dome Group Association claim in

the names of Cook, Ridenour, the two Armstrongs, Sel-

kirk and Newton. It appeared uncontradicted from

this evidence of plaintiffs that this association claim was

located and the boundaries properly marked on the

23rd or 24th of March, 1905, and a discovery made in

the gravel at a depth of about 75 feet on the 15th day of

April, 1905 (Tr., 112).

The defendants introduced the direct testimony of

Ridenour (Tr., 161 et seq.) and of Henry Cook (Tr.,

288 et seq.) relative to the marking of the Dome Group

location by Ridenour and Cook for and in the names of

themselves, the two Armstrongs, Selkirk and Newton,

which was to the same effect regarding the marking of

the boundaries and the making of a discovery as that in-

troduced by the plaintiffs; and further showed that

neither McGinn, Sullivan, Cook or Ridenour ever had

any knowledge prior to the location of the Association

claim that Barnette (who had made the arrangements

with Cook and Ridenour to stake the said claim and

held the powers of attorney of the other six locators

whose names he had given Cook and Ridenour) had

any expectation of being interested in the ground. Evi-

dence with relation to the Ridenour selection was also
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the jury.

Evidence was introduced relative to the Stafford lo-

cation, which was prior in point of time to either that

of the Rooney or the Dome Group Association.

It appears uncontradicted that in January, 1904, U.

G. Hastings and Mr. George Roth were partners, and

Hastings, through his partner Roth, put up money and

provisions to grubstake Woodward, who staked No. 3

Below Discovery First Tier Right Limit on Dome
Creek in the name of Hastings on January 2, 1904

(Test. Hastings, Tr. 274 et seq.), and a location notice

being thereafter recorded on March 24, 1904 (Test.

Stafford, Tr. 225).

Thereafter on September 2, 1904, Hastings through

Geo. Roth, his attorney in fact, gave an option to Rich-

ard Stafford to purchase said location for $250, said

option to continue until September, 1905 (Tr., 200).

At this time Stafford discussed the question of whether

or not a discovery upon the ground had been made with

Woodward and Roth. There was some question at that

time about what actually constituted a discovery,

Woodward claiming to know what a discovery really

was, and Stafford was authorized to go out on the

gound and make a discovery and satisfy himself (Tr.,

204). Stafford went out on the ground in September

of 1904, to see that the boundaries were all right and

to make a discovery if possible. He testified to finding

all of the six stakes of Hastings, that the lines were
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the claim were so marked that a prospector in good

faith could easily trace them (Tr., 204-211). That at

this time he went down into a gulch at the lower end

line of Three, about 150 or 200 feet therefrom. This

gulch ran clear across the claim and was between 10 and

15 feet deep. He panned in this gulch which contained

fine pieces of disintegrated rock, gravel, black sand and

silt; in this he discovered fine gold and particles of

quartz with gold in it (Tr., 213-215). He went over

on to the ground again in June, 1905. At this time he

saw all the six stakes he had seen in September, 1904

(Tr., 217), and again panned and found colors of gold

in the same gulch or draw (Tr., 218).

It further appeared that in March, 1906, Stafford

had the claim surveyed. He went out together with

Woodward, who had originally staked the ground.

Woodward pointed out the stakes and they were the

same stakes Stafford had seen there in September, 1904,

and June, 1905, with the exception of the northeast

corner stake which had disappeared. They set a tem-

porary stake there and about two weeks later went out

again with the surveyor to survey the ground and put

a permanent stake in its place (Tr., 248-256).

When he was there in 1904, there had been several

holes sunk in Dome Creek about a mile away from the

claim. When there in 1905, there was holes on claims

in the immediate vicinity and gold found. Pay had

been discovered on the second tier of Four in the Spring



of 1905, by Pounder and Graham in a shaft about from

two to four hundred feet from the place Stafford found

this gold in the draw and about 100 feet from the

northeast corner of the claim (Tr., 219, 220, 224). It

appeared further that at this time pay had been found

in the shaft on No. 3 Above (Tr., 223) and on the di-

viding line between first and second tiers on what was

called either the upper end of Five or the lower end of

Four (Tr., 222). Stafford was a miner of experience

in Dawson for several years prior to 1904 and since

that year had been prospecting in the Fairbanks Re-

cording District and testified that the discovery he made

on the ground staked by Woodward for Hastings, taken

in connection with the location of the ground with ref-

erence to the fact that gold had been discovered in pay-

ing quantities above and below it and within 100 feet of

the northeast corner of the claim, would justify an ordi-

narily prudent man not necessarily a skilled miner to go

ahead and spend money in the development of the

ground (Tr., 223-4).

Stafford exercised the right to purchase the ground

under the option in September, 1905, and a deed was

executed to him therefor (Tr., 229-230). Thereafter

his interest by mesne conveyance (Tr., 232-235, 236,

239, 241) vested in the defendants in error, Barnette,

Ridenour, Cook, McGinn and Sullivan. According to

the admitted recitals of the transcript there was evi-

dence that at the time that plaintiffs staked their

ground, they knew or could have known of the prior
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staking of the Hastings claim (Tr., 317). The loca-

tion notice was of record (Tr., 225-6). A written lease

was introduced from Stafford to Tracy and Percy

Hope, dated December 20, 1905, for 660 feet of No.

Three; also another lease about the same time between

Stafford, de Journel, Crawford and Miller, as lessors,

and Weimer and Ness as lessees for a part of the same

ground.

There was also evidence proving that at the time of

the staking of the Dome Group Association and when

gold was discovered therein, and at the time McGinn
and Sullivan contracted for a one-third interest in the

claim that neither McGinn nor Sullivan knew there was

any agreement or understanding that Barnette should

receive a half or any portion of the claim, or that any

of the locators were to acquire more than twenty acres

by that location (Tr., 317).

There was also evidence that the case of Cook vs.

Klonos was a suit brought by Henry Cook, J. C. Ride-

nour, A. T. Armstrong and the other persons named as

locators of the Dome Group Association claim against

John Klonos and several defendants, including Richard

Stafford, the same being cause No. 278, to clear the title

of said Henry Cook, and the other plaintiffs therein

against the claims of those defendants and said suit re-

sulted in a non-suit (Tr., 318).

Upon the evidence, a verdict was returned in favor

of the defendants. From the judgment therein the

plaintiffs prosecuted this writ of error, basing the same
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mainly upon alleged erroneous instructions of the court

below or its failure to give the instructions requested

by plaintiff.

ARGUMENT.

The record shows undisputed three things:

(i) The Hastings location on which the Stafford

title is based was staked prior to the 4th of March,

ig04, and discovery made by Stafford in September,

ig04 and June, IQOS (Tr., 213, 218, 225).

(2) The Dome Group Association Claim was staked

in March, IQOS, and discovery was made in April,

1905 (Tr., 17,21,313).

(3) The Rooney location was staked in September,

igoS, and discovery made about Christmas, igoS (Tr.,

63-4).

In point of priority of location the Hastmgs claim

stands first, the Dome Group second, and the Rooney

location third.

No contention is made as to either the fact of the

proper marking of the Dome Group Association so that

the boundaries could be readily traced or that discovery

was made thereon. In fact the testimony introduced by

plaintiffs to that effect is uncontradicted.

The objection to the said location is based upon its

alleged fraudulent character in that one Barnette, who

held the powers of attorney of six of the locators there-

in, had an expectation that these six locators would
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award him a half of each of their respective interests

therein, when he made the arrangement with Cook and

Ridenour, the other two locators, to stake the ground

and upon an agreement with the defendants in error

McGinn and Sullivan that they were to have an inter-

est in excess of a legal one in the ground asserted to

have been made prior to location.

There is no contradiction of the fact of the staking

of the Hastings' claim and a discovery thereon long

prior to the Rooney location. But plaintiffs in error

question the character of the discovery and the fact that

it was made by Stafford instead of Hastings.

The first point argued by counsel is as to the error

of the Court in refusing to withdraw the Dome Group

defense from the jury, which also covers the motion

for a directed verdict.

I.

The Court did not err in refusing to withdraw the

defense of the Dome Group location from the jury, or

to direct a verdict for plaintiffs.

The only grounds upon which counsel base their

contention that the Court should have withdrawn such

defense from the jury is that the depositions and tes-

timony introduced by the plaintiffs from a case invol-

ving the title to the Dome Group, but between entirely

diflferent parties was the main testimony in this case be-

tween Rooney and others, and the defendants in error,
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and that the testimony offered in this case did not

modify the evidence of said depositions.

While not asserting in terms that the decision in the

case referred to {Cook vs. Klonos, 1510 C. C. A.) was

conclusive in the case at bar, counsel's statement

amounts to that, and in fact the whole theory of the case

as presented by plaintiffs seems to have been based upon

the proposition of the conclusiveness of that case upon

the litigants in the case at bar. There can be no merit

in that position. Counsel could by no possibility have

pleaded or introduced in evidence the judgment in the

case of Cook et al. vs. Klonos et a!., as a bar in this

action.

The doctrine of former adjudication could only ap-

ply as to matters that have been finally decided as be-

tween the same parties or their successors in interest.

Plaintiffs could not therefore by implication introduce

the judgment in the Cook-Klonos case into the case at

bar as a matter of evidence. And yet that is exactly

what is attempted to be done by counsel when he asked

that the Dome Group Association title be withdrawn

from the jury.

In the case cited, this Court sustained the judgment

of the court below non-suiting the plaintiffs therein

upon the ground that there was a distribution of the

interests in the location in violation of law and holding

the location void as to six of the locators for that rea-

son.

But the judgment in that case on appeal .could have
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no conclusive effect in this case, other than in the appli-

cation of the principles of law laid down therein so far

as they were relevant to the facts of this record.

That judgment was made in a cause in equity upon

different evidence between different opposing parties

and involving a conflict between a different piece of

mining ground and that of the Dome Group. The tes-

timony in the Cook-Klonos case was entirely different

from that introduced here upon the proposition of the

fraudulent inception of the Dome Group claim, and

only a portion of—excerpts from—the depositions and

testimony in that case was introduced in the case at bar,

notwithstanding counsel's assertion that there was no

modification in the testimony herein.

As a matter of fact the testimony in regard to the

making of the Dome Group location upon this point

was entirely different from that involved in the Cook-

Klonos case.

One of the elements which entered into the decision

of this Court in arriving at a conclusion as to the

fraudulent character of the location in the Dome Group

case was that an agreement had been made prior to the

location of the ground, wherein McGinn and Sullivan

were to have an interest in the location greater than

the law allowed.

While the testimony in that case may have left open

the question as to whether or not there was any such

agreement relative to McGinn and Sullivan, this record

leaves no doubt upon the fact that such agreement to
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give to McGinn and Sullivan a third interest in the

ground was made after the location had been completed

by marking and discovery and at or about the time

w^hen Klonos and others having "jumped" a portion of

the ground, litigation was necessary.

McGinn and Sullivan were not parties in the former

action. They are parties to the record in this, claiming

an interest in the ground in controversy, partly by

virtue of the agreement made by Barnette with them

at the time when Cook and Ridenour obtained an addi-

tional sixth interest in the ground for the doing of some

further development work, and about the time when

the Cook-Klonos suit was instituted.

Says Barnette:

"Q. Whom did you authorize Cook and Ride-

nour to stake this Dome Group claim for in the

spring of 1905?

"A. I gave them the names of the six powers of

attorney that have been shown here.

"Q. Was there an understanding that anybody

besides Cook and Ridenour should have any interest

in that group?

"A. The parties that I gave them the names

of would have an interest.

"Q. Besides those parties and Cook and Ride-

nour, who else were to have an interest in the group?

"A. No one.

"Q. Are you positive of that?

"A. / am.

"Q. Was it understood or agreed at that time



at your bank that McGinn & Sullivan were to have

any interest in that group

F

"A. No, sir.

"Q. What was the agreement that was made
with them?

"A. McGinn & Sullivan were to get a one-third

interest in that group.

"Q. What for?

"A. For looking after the litigation and pro-

tecting the property.

"Q. Did you advise them at that time that a suit

had been brought in their names to recover any in-

terest in the claim?

"A. / told them the ground ivas in litigation^'

(Tr., 157-8).

And again:

"Wasn't it understood and agreed between you

and Cook and Ridenour at this first meeting held

at your bank March 20th, 1905, that McGinn and

Sullivan were to receive an interest in the Dome
Group?

''A. At what time?

"Q. At the time of the meeting in your bank
about the 20th of March, 1905?

"A. No. I don't think McGinn and Sullivan's

name was mentioned at all.

"Q. Are you certain about that?

"A. I am sure of it.

"Q. Had you any talk with McGinn and Sul-

livan or either of them prior to your understanding

and agreement made with Cook and Ridenour in

your office about the 20th of March, 1905?
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*'A. No, I had none.

"Q. Didn't you or Cook or Ridenour to your

knowledge consult with your attorneys upon the

question of the necessity of discovery upon this

ground in regard to its being open for location?

"A. No.
''Q. No attorney whatever was consulted by you

upon that subject prior to the making of this loca-

tion?

"A. Not that I remember of.

"Q. Nor by any of the plaintiffs to your knowl-

edge? . . .

"A. Not to my knowledge, no" (Tr., 93-4).

And again referring to the time when the agreement

was made relative to McGinn & Sullivan getting a

one-third interest Barnette testifies:

"Q. About what time was that agreement made
and what were the terms of it? . . .

''A. It was about the time that I made arrange-

ments with Cook and Ridenour to sink those two

holes'' (Tr., 149).

(See also Tr., 89-90).

Here is a definite time as to when the arrangement

was made with McGinn and Sullivan and Barnette

fixes it after the location had been completed, to wit:

some time in April or May, 1905.

It appears from the uncontradicted testimony of

Ridenour and of Cook that they had no understanding

whatever with Barnette as to any interest of McGinn

and Sullivan in the location; that the first time they
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had any dealings with McGinn and Sullivan was when

they, after completing the location, came into Fairbanks

to record the notice of location, which under the law

was not necessary, and when Klonos and others having

jumped the claim, legal advice was necessary.

Says Ridenour:

"MR. McGINN—Q. Now Mr. Ridenour, be-

fore you went out there to stake this property,

was there any understanding as to what interest you

and Mr. Cook were to have in the property?

"A. Before we went out to stake it?

"Q. Yes sir.

"A. Yes, we had an understanding as to our pro-

portion.

"Q. What were you to receive?

"A. A one-eighth each.

"Q. Did you have any understanding or agree-

ment with E. T. Barnette as to what, if any interest;

he should receive in the property?

''A. No sir.

"Q. Did you know of any arrangement or agree-

ment that E. T. Barnette had with these other six

locators?

"A. No sir, I had no knowledge of it.

''Q. Did you ever have any conversation with

E. T. Barnette on the subject of what interest he was

to receive in this property?

"A. No sir.

"Q. As a matter of fact, do you know up to the

present time what arrangement he ever had with

the people that you located for, other than what you

have here heard in this testimony?
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"A. No sir. I know nothing of his business with

these people. . . . (Tr., 174-5).

*'Q. Now, at that time, were you acquainted

with McGinn and Sullivan?

"A. N'o st7'. I never saw McGinn and Sullivan

on the streets even that I know of.

"Q. Prior to the time that this property was

located out there, prior to the time that you made
your discovery, did you know of any understanding

or any agreement whereby McGinn and Sullivan

were to have any interest in the property?

"A. No, sir, I knew nothing about any agree-

ments of that nature.

'^Q. As far as you knew who were to be the

owners of the property?

*'A. Henry Cook, J. C. Ridenour, Sumner Sel-

kirk, Newton and the three Armstrongs" (Tr., 176)

.

And Cook testified:

"Q. Mr. Cook, when your deposition was taken

in this case (Case No. 1510, Tr., 95) you testified

there was an understanding or agreement that Cap-

tain Barnette was to have a third interest in this as-

sociation, what have you to say as to that?

"A. Well, that's a mistake; he never was to re-

ceive a third of our interest, nothing from us.

"Q. Did you know what interest at the time

Ridenour staked this Dome Group that Barnette

was to receive in the property?

"A. No, we didn't know what interest he was to

get at all. . . .



i8

"Q. Did you know about McGinn and Sullivan

having any interest in the property?

"A. No. . . .

'^Q. Did you know anything about McGinn and

Sullivan at that time?

"A. No.
"Q. Do you remember of ever having seen any

of us (McGinn and Sullivan) prior to the time the

claim was located?

''A. No, no.

"Q. Do you know what time Mr. McGinn ar-

rived in Fairbanks?

"A. No, I don't know nothing about what time

he arrived in Fairbanks.

"Q. When was the first dealing you ever had

with McGinn and Sullivan?

"A. I think the first I ever had to do anything

with McGinn was when I came in to record the

claim.

"Q. About what date was that?

"A. About the middle of April, I think.

"Q. The location notice is dated the 17th of

April.

"A. Yes sir; that's about the time.

"Q. What dealings did you have with McGinn
at that time?

"A. Just the recording of the claim.

''Q. What did McGinn do, if anything?

"A. Well, he told me to go ahead and record

the claim" (Tr., 293-4).

It will be remembered that the discovery of gold

in the Dome Group was made on April 15th (Tr., 169,
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313), so that the location was perfected before either

Cook or Ridenour saw either McGinn or Sullivan. In

the meantime Klonos entered on the ground and Cook

went to Barnette who caused McGinn and Sullivan to

institute the former action of Cook vs. Klonos. On this

point Cook testified:

*'Q. Do you remember what date that was, Mr.

Cook, that you made that discovery?

"A. That was about the middle of April, some-

thing near there. ...
"Q. Well after discovery was made what (lid

you do?

"A. Well, I came into town here and I think

recorded the ground.

"Q. What else was done at the time, Mr. Cook;

had anybody else entered on that group?

"A. Yes, I think Klonos had entered on the

ground and I forbid him and then I came in here

and spoke to Barnette about it. And there was ac-

tion fetched then.

"McGINN—Q. That's when you saw me, was

it?

"A. Yes sir.

"Q. That action was brought about the 20th of

April, 1905?

"A. Something about there. . . .

"Q. Do you know what if any arrangements

Captain Barnette had with McGinn and Sullivan at

that time?

"A. Not at all, no sir.

''Q. You weren't concerned with that?

"A. No" (Tr., 299).
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Barnette fixes the time as that when Cook and Ride-

nour thinking that it was necessary to do more work

on the ground in the way of putting down additional

holes and cross-cuttings (Tr., 88) than they had agreed

to do in the first instance in connection with the making

of the location (for which they were to receive their

original one-eighth interest) , came in to see him, and

he agreed to give them a further one-twelfth interest

each for the doing of this additional work. There is

no question that this was subsequent to the completion of

the location (Tr., 170-171, 315, 316), and at or about

the time of the institution of the litigation with Klonos,

which bears out Barnette's further testimony that the

agreement with McGinn and Sullivan was made after

Klonos had "jumped" the ground, as he said he told

them then, "The ground was in litigation."

There surely can be no dispute that the locators of

this claim, after the same had been completed by mark-

ing and discovery, would have been at perfect liberty

to have sold or disposed of their entire interests in

the claim or have disposed of the greater portion

thereof to lawyers as a consideration for defending the

location in court. So if we are to believe the testi-

mony relative to when the agreement was made with

McGinn and Sullivan, which is uncontradicted, that

agreement could have no effect upon the validity of

the location under the law.

The only other evidence that went to the point that

some one was to get more than he was entitled to
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under this location was that of Barnette, who never

testified to any direct arrangement, understanding,

agreement or promise on the part of the six other loca-

tors whose powers of attorney he held, but who said

he expected to get a half interest from those six, based

upon the fact that he wrote one of the locators, stating

that if they sent powers of attorney, he would stake

for them, and look after the ground and that he would

expect a half interest in each interest therefor, not for

the staking alone, but for looking after the ground,

which would be a valid consideration for the interest

to be transferred after the location was completed

(Tr, 71).

Says Barnette when asked with reference to the

management of the Dome Group claim,

^'Q. Who has the management?

Ridenour and Cook, McGinn and Sullivan and

the parties I represent as their agent. Q. And
yourself?

'^A. I have no interest in it yet I am in hopes

of having .

"Q. Don't you have anything to say in the man-

agement of the claim in respect to the plaintiffs,

as to your half interest under your powers of at-

torney?

*'A. Not legally, I haven't

"Q. In point of fact, do you have anything to

do with the management of the claim under the

plaintiff's title?

"A. No, not until I get my share from them.
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"Q. You never have had anything to do with

it?

"A. Not legally, I have not.

*'Q. What do you mean by qualifying it that

way?
"A. / have furnished the supplies and expect

to get my half interest from them all" (Tr., 81-82).

And in line with his looking after the ground as he

stated to his brother-in-law, he furnished the supplies

and for that reason expected to get his half interest

therefor.

"Oft expectation fails and most oft there where most

it promiseth." At the time of the Cook-Klonos trial

expectation was all that Barnette then had, still holding

the powers of attorney unrevoked of the six locators

(Tr., 156-7), and that condition remained unchanged

at the trial of the case at bar so far as the record shows.

"Q. Have you ever received any transfer or

deed of conveyance of any kind or description

from any of those persons transferring or con-

veying any interest in the Dome Group claim to

you?

"A. Not yet.

"Q. Or to any other person for you?

"No (Tr., p. 88).

And again:

"Q. So at the present time the plaintiffs. Cook

and Ridenour are entitled to a one-third interest

in the property, McGinn and Sullivan are en-
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titled to one-third interest in the property and

you are entitled to one-half of what the plaintiffs

held as agent for them in acquiring this prop-

erty.

"A. I am in hopes of getting half. I don't

oivn it yet . . ." (Tr., 93).
"Q. Have you any interest in the Dome Group

claim at this time?

"A. No sir.

"Q. Have you ever had any interest in it?

"A. No, sir" (Tr., 84).

For all of these reasons we submit, the court below

was right in refusing to withdraw the Dome Group

defense from the jury. The latter were the judges of

the facts and the court could not usurp the province

of the jury in that regard. It was its duty to submit all

of the evidence to the jury, applying the principles of

law laid down in Cook vs. Klonos (supra) so far as

they were applicable, admitting (which we do not) that

the plaintiffs in error had any power to question the

validity of the Dome Group location on the only

grounds they have advanced, viz : the fraud against the

government.

When Rooney attempted to initiate his location. Cook

and Ridenour were in possession of the ground, having

a shaft down within 50 or 75 feet of their tent (Tr.,

177). If the location were voidable as to any of the

eight locators who were interested with Cook and

Ridenour in the ground, by reason of any fraudulent

intent, surely Cook and Ridenour being absolutely in-
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nocent of connivance in the fraud, if any, were entitled

to hold at least the ground upon which they were liv-

ing, together with their works, the location at that time

being not void, but voidable under the very decision

relied upon by plaintiffs in error.

This Court held in that case that it was only where

"all the locators had knowledge of the concealed in-

terest and were parties to the transaction that the loca-

tion was void" (164 Fed., 539). Holding on the mo-

tion for a modified judgment that it was not void as to

Cook and Ridenour because of their innocence of any

wrong (168 Fed., 701).

Therefore until it had been afKrmatively decided that

the Dome Group location was void for the reasons

urged, the location being marked so that its boundaries

could be readily traced and a discovery having been

made thereon, and furthermore the innocent locators

being actually in possession, no right could be initiated

by an intrusion within the boundaries of the claim, and

particularly within that portion thereof in the actual

occupation of Cook and Ridenour.

But only the government can question the validity

of a location on such grounds.

The special instruction complained of under coun-

sel's first point is as follows

:

"And since no valid selection has been made by
any of the Dome Group locators, you are not auth-

orized to find a verdict in favor of the defendants,

by reason of the Dome Creek location, // you find
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from the evidence that there was any agreement or

understanding between any of the locators and E.

T. Barnette, that said Barnette should own more
than twenty acres of said Dome Group Associa-

tion claim, provided that such agreement or under-

standing was made or entered into prior to the

consummation of said association location."

Counsel claim that beginning with the word "if,"

the court submitted to the jury "the determination of

a fact as to which the evidence was all one way."

We confess we cannot see what evidence was all one

way, unless it was that there had been no actual agree-

ment with any of the locators of the ground with E. T.

Barnette who was not a locator. That the record shows

to be a fact. From our point of view the court erred

in favor of the plaintiffs in error when it left this evi-

dence to the jury. It should have granted defendant's

motion for a directed verdict (Tr., 323) for even con-

ceding pro argumenti that there might have been some

understanding between Barnette and the six other loca-

tors, by which Barnette was to have one-half of what

they were to get out of the ground, that was a question

which concerned the government only, and could not

be raised by a third party who does not question the

validity of the location in other respects.

The effect of the decision of this Court in the case

of Cook vs. Klonos {supra) is that such a location is

voidable only.

That being the case, the question of its voidability is
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one for the government alone in a case where the gov-

ernment is a party.

This proposition is similar to that of an alien loca-

tion. While under Section 2319 of the Revised Stat-

utes only citizens or those who have declared their in-

tention to become such can locate, yet the law has been

settled by the courts that only the government can on

"office fraud" question the validity of a location made

by an alien.

McKinley Creek Min. Co. vs. Alaska United

M. Co., 183 U.S., 563;

Manuel YS. Wolff, 152 U. S., 505;

Costigan on Mines, 167-8;

Morrison's Mining Rights, 13th Ed., 308;

Lindley on Mines and Mining, Vol. i, Sec. 233 ;

Snyder on Mines, Sec. 263 ;

Shamel on Mining, Mineral and Geological

Law, p. 108.

Furthermore, the principle controlling in the alien

cases which we contend applies here has also been

adopted in a class of cases arising under the National

Banking Act, where the national banks have been held

entitled to recover upon securities taken in the ordinary

course of business but in violation of the express provi-

sions of the Act of Congress creating them. In this

class of cases the Supreme Court has uniformly held
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that such securities are not void but voidable, and the

sovereign alone can object thereto on ''office found."

National Bank vs. Matthews, 98 U. S., 621, 627;

Oates vs. National Bank, 100 U. S., 239, 249;

National Bank \s. Whitney, 103 U. S., 102-3;

Reynolds vs. Bank, 112 U. S., 405;

Schuyler National Bank vs. Godsen, 191 U. S.,

451.

This same principle is also involved in another class

of cases wherein by statute foreign corporations are for-

bidden to do business in a state unless they have com-

plied with certain statutory requirements. The Su-

preme Court has held that No one can question the va-

lidity thereof except the state upon a direct proceeding

for that purpose.

Fritts vs. Palmer, 132 U. S., 282;

Seymour vs. Slide, 153 U. S., 523.

It has also been held that where a corporation vio-

lates the statute with regard to holding a specified

amount of real property in order to enable it to carry

on business, no private individual can take advantage

of the fact in collateral proceedings, the matter being

one of which the state alone can complain.

Conell vs. Springs Co., 100 U. S., 55, 60;

Jones vs. Habersham, 107 U. S., 174;

Blair vs. City of Chicago, 201 U. S., 400.
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See also that class of cases involving the throwing

open to occupation and entry by the citizens of the

United States of certain public lands to settlers on a cer-

tain day and hour, and wherein the proclamation de-

claring such lands open to settlement contains an ex-

press prohibition against any sooner entry, under pen-

alty of loss of right to acquire any right to said lands.

Yet the Supreme Court has upheld locations made by

individuals who violated the express provisions of the

statute by entering before the hour stated, and held that

while the entry of one so disqualified was valid on its

face, no one but the government through its land de-

partment could question the entry.

McMichael vs. Murphy, 197 U. S., 304;

Hodges vs. Colcord, 193 U. S., 192.

See also,

Weher vs. Spokane, 64 Fed., 208;

Sanders vs. Thornton, 97 Fed., 863;

Brown vs. Schlerer, 118 Fed., 987;

Blodgett vs. Lanyon Zinc Co., 120 Fed., 893

;

Waterbury vs. McKinnon, 146 Fed., 737-9;

Dunlop vs. Mercer, 156 Fed., 545.

We have had occasion to take a case of a similar na-

ture from this Court to the Supreme Court of the

United States, where the question of the right of any

one other than the government to question a location

made by a deputy mineral surveyor in alleged viola-
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tion of Section 452 of the Revised Statutes of the United

States, is the main question involved. This Court held

that such a location could be attacked by private indi-

viduals, but the Supreme Court of the United States is-

sued the writ of certiorari therein. We refer to the case

of Hammer vs. Waskey, now pending, No. 84, Supreme

Court Calendar.

For this reason alone we maintain that if the Court in

refusing to withdraw the defense of the Dome Group

from the jury because of the reasons urged by counsel,

erred, it erred in favor of plaintiffs in error and no prej-

udice resulted therefrom.

11.

The Court beloiv could not have done otherwise than

allow the Stafford title to ^0 to the jury.

Counsel assert three things with reference to the Staf-

ford title:

(
I

) . Hastings had nothing to convey to Stafford

;

(2). Stafford never having taken possession nor

marked his boundaries had nothing to convey to de-

fendants;

(3). No discovery was made by either Hastings or

Stafford or by any one for them.

We will consider these objections seriatim,

(i). There is evidence that the Hastings location

was staked on January 2nd, 1904. A location notice
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was recorded on March 24, 1904, reciting that the claim

was discovered on January 2, 1904, and located on that

date (Tr., 225), U. G. Hastings being the locator.

Stafford, whose testimony is absolutely uncontradict-

ed, says that he was out on the claim in July, 1904, and

while looking at the location of the claim saw the lower

and center stake on which was written as far as he could

remember "Lower end stake No. 3 First Tier." That

he had no difficulty in following a blazed line from

there to the northwest corner stake of the claim. He
then went up the creek between Three Creek Claim and

Three First Tier along a blazed trail which extended

up as far as Two Below Creek Claim. There he saw

corner of Three First Tier and Three Creek claim. On

one of these stakes was written Corner stake of Three

First Tier (Tr., 194-195).

In September of the same year he obtained an option

to purchase the claim from the agent of Hastings, the

locator William Woodward (Tr., 200), through Geo.

Roth, his attorney in fact. This option was to continue

in force for one year from its date, September 2, 1904,

during which time Stafford had a right to purchase the

claim for $250. After the signing of this option Staf-

ford again went out on the ground late in September.

Before going out on the claim and before entering into

the option to purchase the ground, some talk was had

between Stafford and Woodward as to whether a dis-

covery was made on the ground. As Stafford says:

"Woodward told me that I had better go out,
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and there was a gulch on the lower end of the

claim, and make a discovery myself, as he didn't

understand really what a discovery was. There

was some question at the time about it,—he said go

and satisfy yourself" (Tr., 204).

With this authorization and with the desire to again

examine the boundaries Stafford went out on the

ground. He testifies to seeing at this time, the upper

center stake, describing it, on which was a location

notice written there and signed by U. G. Hastings.

The witness says:

"The stake it was—'I claim 1320 feet down

alongside of Creek claim No. 3 by 660 feet wide

for mining purposes' signed by U. G. Hastings."

"The date was on it, the date I think

was January 2nd, 1904" (Tr., 206).

The witness further testified that the writing on this

location notice was the same as in the recorded notice.

The language is practically identical (Tr., 206).

After seeing this upper center stake Stafford followed

a blazed line across to the Southeast corner, a dis-

tance of about 300 feet, and saw a good substantial

stake there on which was marked "Corner stake of

No. 3 First Tier." Then following a well blazed

line from that corner he went down to the northeast

corner, where was also a stake four or five feet from

the ground with "Corner Stake No. 3 First Tier"

written on it, also marked with an arrow pointing
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toward the center stake. There was a blazed line

between this northeast corner stake and the lower

center stake, and following that Stafford reached the

lower center stake which he had seen in July of the

same year, on which was written "Lower Center

Stake of No. 3 First Tier" and he thinks Hastings'

name was signed to it (Tr., 208-9). Following the

blazes down hill, he reached the downstream north-

west corner where there was a stake, a tree cut off,

the same stake he also saw at this point in July. Then

he went back to the lower center stake, and from there

up the line between the creek claim and the first tier

of benches, along a blazed line to the upper corner

or southwest corner stake. This too was the same stake

he had seen in July on which was written as near as

he could recollect "Corner stake of No. 3 First Tier"

with arrows pointing up hill to the center stake (Tr.,

210-211).

From this testimony there can be no doubt that

the claim was properly marked and Stafford testified

that from these stakes, writings and blazed lines, there

could be no question that a prospector in good faith,

searching to determine the boundaries of the claim,

could readily have determined the location by tracing

these boundaries. He had no trouble whatever (Tr.,

211).

Stafford further testified that while out on the

ground in March, 1906, he discovered that the north-

east corner stake had disappeared and he set a tem-
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porary stake there. A few weeks later he went out

on the ground with Woodward and a surveyor, and

Woodward pointed out the upper center stake on

which was the same writing that Stafford had seen

there in July, and September, 1904; also the South-

east corner stake, on which part of the writings had

been obliterated and other markings placed thereon;

this stake also was the same stake seen by Stafford

in 1904, although other parties had blazed along there

and obliterated a portion of the writings. Woodward

then pointed out the stake at the Southwest corner,

also the northwest corner stake and the lower center

end stake, which stakes Stafford had seen in June and

September, 1904 (Tr., 250-4), and then they went up

the hill and established a permanent Southeast corner

stake in place of the temporary one placed there in

March, 1906 (Tr., 255).

These then were the clearly defined boundaries

which indicated the Hastings location when Stafford

entered into the option to purchase the same. There is

no direct testimony that when the option was entered

into there had ever been an actual discovery made on

the ground by or for Hastings. That is somewhat in

doubt, although the testimony of Stafford shows that

there had very likely been a discovery made, its char-

acter being somewhat in doubt, as Woodward said he

"didn't understand what a discovery was," and so

authorized Stafford to go on the ground as his agent.
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pending the exercise of the option to purchase and

make a discovery and satisfy himself.

But waiving all question of discovery aside, and

answering the proposition of counsel that Hastings

had nothing to convey, we submit that there was no

actual conveyance made in the case until after a dis-

covery had been made within the limits of the claim

by Stafford for Hastings.

The original agreement between the parties was

simply an option given to Stafford to purchase within

a specified time, all the rights of whatever nature,

Hastings had in the ground. Until Stafford exercised

the option to purchase the title to the ground, what-

ever the nature of that title might be, remained in

Hastings.

There can be no doubt that pending the intervention

of adverse rights, one who locates by staking a piece

of ground in accordance with the statute, but who has

not as yet made a discovery, has an inchoate right to

the ground staked which may be lost by the peaceable

entry upon the ground of one who is seeking to make

a valid location thereon completed by discovery. We
are not unmindful of the fact that discovery is the

essential requisite to establish a valid claim to a piece

of mining ground of the United States, but whether

discovery is made first or after the marking of the

boundaries is non-essential in the absence of interven-

ing rights.

''The marking of the boundaries may precede
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the discovery or the discovery may precede the

marking, and if both are completed before the

rights of others intervene, the earlier act will inure

to the benefit of the locator."

Lindley on Mines, Sec. 330;

Jupiter M. Co. vs. Bodie M. Co., 11 Fed., 666;

North Noonday M. Co. vs. Orient M. Co., i

Fed., 522;

Erivin vs. Perigo, 93 Fed., 608

;

Thompson vs. Spray, 72 Cal., 528;

Miller vs. Chrisman, 140 Cal., 444.

The case of Miller vs. Chrisman, cited, recognizes

certain rights in the locators of a claim, under such

conditions, i. e. where the ground is staked only, and

holds that such rights may be validly transferred be-

fore discovery.

Says the Supreme Court of California, referring to

the contention of certain parties therein:

"Stating the proposition in a sentence it is this:

Where a location is made by associates, those asso-

ciates have no right or title which they can convey

before the location is perfected by discovery, and

their attempt to convey results in an abandon-

ment of their claim and in the destruction of the

whole location. It sufficiently appears from what

has heretofore been said that a location such as

this, made by eight associates is but a single loca-

tion, each associate having an undivided one-

eighth in the whole. It further appears that cer-
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tain valuable rights became the property of such

locators even before discovery. They have the

right of possession against all intruders .

and they may defend this possession in the courts.

. . . They have then this right of possession

and with it the right to protect their possession

against all illegal intrusion and to work the land

for the valuable minerals it is thought to contain.

We cannot perceive why these rights may not in

good faith be made the subject of conveyance by

the associates as well before as after discovery.

There is certainly nothing in the expressed law

upon the subject to lead to the view that this cannot

be done and there is much to give countenance to

the contrary connection."

The doctrine of Miller vs. Chrisman in this regard

was affirmed in the later case of Merced Oil Mining

Co. vs. Patterson, 153 Cal., 624, where a conveyance

of a specific portion of an association claim to an

outsider before discovery, was sustained, the discovery

on the portion granted being held not, however, to

inure to the benefit of the rest of the claim in the ab-

sence of any agreement to that effect, distinguishing

Chrisman vs. Miller in that the latter was a transfer

as between the associated locators.

We think these cases establish on the part of Hast-

ings a right to convey his possessory right to Stafiford

before a discovery, there being no adverse intervening

rights, and are a sufficient answer to that point of coun-

sel, were that law or the law in the cases cited in op-
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position thereto in plaintiffs in error's brief, applicable

to the facts here.

But as we have stated, no conveyance of the rights of

plaintiffs in error was actually made until long after

Stafford as the agent of Hastings had made a discovery

on the ground.

When Stafford entered into the optional agreement

with Hastings to purchase the ground in September,

1904, he recognized the rights of Hastings therein.

While it may be true, if Hastings were not in the

actual possession of the ground either in person or by

agent at the time of this agreement, any third party

might have entered peaceably on the ground for the

purpose of making a discovery and completing a valid

location, as a matter of fact no one did so enter and

it is immaterial that no actual possession was shown

on the part of Hastings at that time. Stafford was

willing to purchase the Hastings location as it stood

if he could assure himself that the ground contained

mineral and Woodward being doubtful of a discovery

gave Stafford the right to go out and see for himself

whether it did or not.

And this brings us to the second and third propo-

sitions made by plaintiffs in error, that Stafford had

never taken possession or marked the boundaries or

made a discovery and could convey nothing by the

deed to Crawford et al. of a three-fourths interest in

the ground for $2,000 in September, 1905 (Tr., 232),

or of a quarter interest in December, 1906, to one
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Aitkin for ten thousand dollars (Tr., 234-5), which

interests afterwards vested in the defendants in error

herein (Tr., 236-239-241).

We will discuss these together.

Counsel devote considerable space in their brief to

a discussion and criticism of the making of the original

Hastings location, maintaining that it bore the marks

of a "professional staker." What counsel means by a

"professional staker" is not clear to us viewed from the

facts of this record. There is no other location shown

to have been made for Hastings than the one in

controversy, and the circumstances surrounding that

are not at all unusual. Hastings and Roth were part-

ners, and Hastings testified that he authorized Roth

to enter into a grub stake agreement with Woodward

relative to the staking of claims; that he paid part

of the money for the grub staking, leaving money

with his partner when he went outside in 1903 to meet

the demands thereof and that his partner afterwards

accounted to him therefor (Tr., 287). The ground

was staked in his name and he approved of all the

actions of Roth and Woodward and accepted his

proportion of the money that was paid for the claim

by Stafford (Tr., 276).

There is nothing in the statute of the United States

which prohibits the making of a location by an agent.

In fact many of the claims located in Alaska as well

as in many of the mining states and territories are

made through the agency of others.



39

It has been held so many times by the courts that

locations may be made by agents that it is laid down

as a principle of law in the text books.

Says Lindley:

''There is nothing in the revised statutes that

prohibits one from initiating a location of a min-

ing claim by an agent. As the title comes from

appropriations made in accordance with the law,

and as it is not necessary that a party should per-

sonally act in taking up a claim, or in doing the

acts required to give evidence of the appropriation,

or to perfect the appropriation, it would seem at

least in the absence of a local rule or state statute

to the contrary, that such acts are valid if done by

one for another or with his assent." Vol. i, Sec-

tion 331.

Book vs. Justice M. Co., 58 Fed., io8;

Murley vs. Ennis, 2 Colo., 300;

Schultz vs. Keller, 13 Pac, 481;

Gore vs. McBrayer, 18 Cal., 583;

McCullock vs. Murphy, 125 Fed., 147;

Rush vs. French, 25 Pac, 816.

There is no merit in Counsel's contention as to the

character of the original authority to Woodward to

stake for Hastings. There being some question as to

the same not having been completed by discovery and

Staflford recognizing the rights of Hastings in the

ground, he was willing before he paid out money for
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an interest in the ground to investigate the mineral

character thereof for the benefit of the Hastings loca-

tion. No other construction can be placed upon his

conduct. He went out on the ground and made a

discovery of mineral in September, 1904, and again in

June, 1905. It is logical to suppose that had he in-

tended to treat this discovery as inuring to his benefit

and the initiation of a location for himself he would

have gone ahead and marked new boundaries or indi-

cated that these boundaries were adopted by him.

What did he do? He went to the Hastings people

and exercised his option to purchase, thereby demon-

strating two things, first that he was acting as the

agent of Hastings when he did this act to ''perfect the

appropriation" of Hastings, and secondly that he be-

lieved the ground was mineral by reason of this dis-

covery and so decided to conclude a sale with Hast-

ings for the same.

There was therefore no necessity for doing any act

to show the adoption of the stakes.

On the other hand, treating the discovery as Staf-

ford's, he adopted the stakes of Hastings when he took

the option on the ground and thereafter purchased

the ground embraced within those stakes on September

8th, 1905, prior to any discovery by plaintiffs in De-

cember, 1905.

Conway vs. Hart, 129 Cal., 480.
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No posted notice of location is required either under

the general mining law or under the law controlling in

Alaska. He had no call therefore to either post or

record any notice of the claim, which was clearly and

distinctly marked on the ground so that its boundaries

could be readily traced.

Full notice of the rights of Stafford therein were

given long before discovery made on the ground by

plaintiffs in error, as the deed from Hastings was on

record on September 23, 1905, two days after the

plaintiffs entered to stake it is true but three months

before any location had been perfected by them by

a discovery.

There is no showing of any adverse rights up to the

2ist day of September, 1905, when it is admitted Roo-

ney staked. No claim is made as to any discovery by

him or his associates until about Xmas, 1905.

STAFFORD DISCOVERY.

But counsel argue that there was no sufficient dis-

covery made to support the Hastings location; as a

matter of fact, his objection going to the amount of min-

eral found.

Stafford testified with reference to a discovery that

he panned in a gulch some fifteen feet deep at the lower

end of the claim, in September 1904, just after having

made his arrangement with Woodward ; that he had a

gold pan with him, and a pick and shovel, and panned

in this gulch in several places and found particles of
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gold. That the gold was all fine gold with one excep-

tion—that he found a small piece of quartz containing

a coarse particle of gold there the size of a pea or a piece

of wheat (Tr., 212-215). That he was out there again

in June, 1905, and panned again in the same gulch and

again found colors of gold (Tr., 218). It also appeared

that about this time pay gold had been discovered on

surrounding ground in the immediate vicinity of the

claim, above and below it, and also within about 400

feet of this gulch where he had discovered this gold

and about 100 feet from the northeast corner of the

claim (Tr., 217-224).

The witness testified in response to a question, that

the finding of these colors in the gulch within the boun-

daries of the claim, taken in connection with the loca-

tion of the property with reference to the fact of this

discovery of gold above and below the claim in paying

quantities, and the finding of pay gold in a shaft about

100 feet (Tr., 221) from the northeast corner of the lo-

cation would have justified him as a prudent man in

going ahead and spending money on the development

of the ground (Tr., 224).

Afterwards he leased the ground in the first part of

September, 1905, to Tracy Hope, and in October of

1905 gave a lay to Ness and Weimer, who proceeded to

develop the ground under these lays.

Hastings, who had been a miner in Alaska for twelve

years, testified also in response to a similar question that

he would be justified in spending money on the prop-
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erty in the hopes of developing a paying mine (Tr.,

278). This testimony stands uncontradicted.

The question of what constitutes a discovery as be-

tween two mineral locators is more liberal than as be-

tween a mineral locator and an agricultural claimant,

as the question between the former is simply that as to

who is entitled to priority.

Chrisman vs. Miller, i()j U. S., 313 ;

Lange vs. Robinson, 148 Fed., 799.

Priority is conceded to Hastings here. And as to

whether his discovery was sufficient in its nature to form

the basis of a location is a matter of fact for the jury.

Iron Silver Co. vs. Mike & Starr Co., 143 U. S.,

394;

Lange vs. Robinson, supra.

Says Judge Hawley in Book vs. Justice Mining Co.,

58 Fed., 106:

"When the locator finds rock in place containing

mineral, he has made a discovery within the mean-

ing of the statute whether the rock or earth is rich

or poor, whether it assays high or low."

And again in the case of Bonner vs. Meikle, 82 Fed.,

697, 703, says the same judge:

"It was never intended that the courts should

weigh scales to determine the value of the mineral

found as between a prior and subsequent locator of

a mining claim on the same lode."
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See also,

Lange vs. Robinson, 148 Fed., 799;

Migeon vs. Montana Cent. Ry. Co., yy Fed.,

249;

Erhardt vs. Boaro, 1 13 U. S., 536;

Nevada Sierra Oil Co. vs. Home Oil Co., 98

Fed., 673

;

Shoshone vs. Rittter, 87 Fed., 807;

Fox vs. Myers, 86 Pac, 793.

In Erhardt vs. Boaro, supra, the Supreme Court of

the United States say:

"There must be something beyond a mere guess

on the part of the miner to authorize him to make
a location which will exclude others from the

ground, such as the discovery of the presence of the

precious metals in it, or in such proximity to it as

to justify a reasonable belief in their existence."

In Shoshone vs. Rutter, supra, this Court say:

"The seams containing mineral bearing earth

and rock which were discovered before the location

was made, were similar in their character to the

seams or veins of mineral matter that had induced

other miners to locate claims in the same district,

which by continued development therein had re-

sulted in establishing the fact that the seams as

depth was obtained thereon, were found to be

a part of a well defined lode or vein containing

ore of great value. The discovery made at the
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time of the Keely location teas therefore such as to

justify a belief as to the existence of such a lode or

vein within the limits of the ground located."

But the case of Lange vs. Robinson, cited, is a late ex-

pression of this Court upon the point of what consti-

tutes a sufficient discovery and is we think controlling

herein, arising in the same mining district, that of Fair-

banks, as the case at bar.

There a few colors were found in the muck a few feet

from the surface; but it was shown that the claim, like

the one at bar, was situated with reference to other pay-

ing gold locations, and in sustaining the validity of

such a discovery, this Court say:

"The question of discovery is in every case one

of fact for the court or jury. . . . There must
be some gold found within the limits of the land

located as a placer gold claim, but it cannot be

said in advance as a matter of law how much must
be found in order to warrant the court or jury in

finding that there was in fact a discovery such as

the law requires. The question must be decided,

not only with reference to the gold actually found
within the limits of the claims located, but also

with reference to other lands known to contain

valuable deposits of placer gold and whether its

rock and soil formation are such as is usually found

where these deposits exist in paying quantities.
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Then after stating the liberality rule between mineral

claimants, this Court goes on to say:

"There was an actual discovery of gold upon

each of the claims located. They are situated near

other lands presenting the same surface indica-

tions, which at the date of the location of these

claims were known to be valuable for the placer

gold which they contained, and these facts accord-

ing to the uncontradicted testimony of plaintifif and

that of the witness Field above quoted, were suf-

ficient to justify the expenditure of money for the

purpose of their exploration with the reasonable

expectation that when developed, they would be

found valuable as placer claims."

In conclusion upon this point we submit that the

jury are the judges of the efifect and value of the evi-

dence.

Sec. 673, Part IV, Alaska Code.

And the Court would have invaded their province if

it had granted the motion of plaintiffs in error.

We further submit that the points made herein are

equally applicable to the refusal of the Court to direct

a general verdict for plaintiffs as asked for by them.

Where there is any evidence to support a verdict on

any of the issues, it would be error for the Court to

grant such a motion.

Section 238, Part IV, Carter's Code.
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III.

Counsel's next point is relative to instructions num-

bered V and VI.

These instructions are as follows:

"The first affirmative defense under which the

defendants claim title to the ground in controversy

is made under and by virtue of what is known and

styled in the answer as the Dome Group Asso-

ciation claim, which it is conceded includes the

property in controversy.

"You are instructed that the undisputed evidence

shows that at the time of the entry of the plain-

tiffs upon the ground in controversy, the Dome
Group Association Claim had been located and a

discovery of gold had been made within the lim-

its of that claim; but the plaintiffs contend that

the Dome Group Association Claim is void for

the reason, as claimed by the plaintiffs, that the

locators of said association claim had agreed among

themselves prior to the location thereof, that one

E. T. Barnette was to be the owner of and entitled

to the possession of an undivided one-third of said

associated placer claim.

"You are instructed that sections 2330 and 2331

of the Revised Statutes of the United States pro-

vide as follows: . . .

"You are further instructed that if any arrange-

ment or understanding was had between E. T.

Barnette and the other locators of the Dome

Group Association Claim whereby the said Bar-

nette was to acquire an interest in said association

claim in excess of twenty acres, provided such
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understanding or agreement was entered into be-

fore the location of said association claim, would
render the said association claim void as to the

said Barnette and all the other locators who par-

ticipated in the understanding or agreement where-

by said Barnette was to acquire such interest in

said association claim, and said claim would be

also void as to all of the locators who had knowl-

edge that said Barnette was to acquire a greater

interest in said association claim at or prior to the

consummation of said Dome Group Location.

''But you are instructed that in order that such

an agreement may avoid the Dome Group Asso-

ciation location, you must find that such agree-

ment was entered into prior to the consummation

of the location of Dome Group Association; for

after such association was located according to

law—that is, by the marking of the boundaries so

that the same could be easily traced and the dis-

covery of gold within the exterior boundaries suf-

ficient in law, as you will be hereinafter instruct-

ed, whatever agreement might take place between

the locators or between the locators and any other

person or persons after the consummation of such

association location, can not afifect the validity of

such location provided the same was valid when

located. In other words, an association location

may be avoided by any agreement whereby one

of the locators or other person or persons is to

acquire an interest therein greater than twenty

acres, provided such agreement is entered into

prior to the consummation of the location. Any
agreement between the locators or between any
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of the locators and others subsequent to a legal lo-

cation can not affect the validity of such associa-

tion location.

"You are further instructed that if any of the

locators of the Dome Group Association entered

into any agreement or any understanding with

E. T. Barnette whereby the said Barnette was to

acquire or become the owner of a greater interest

in said association claim than twenty acres, then

said location is void as to all who participated in

such agreement or understanding, and as to all of

such locators who had knowledge of such agree-

ment or understanding prior to said location."

These instructions are based upon the decision of

this Court in the case of Cook vs. Klonos, 164 Fed.,

329, and as modified in 168 Fed., 701, and applied

the principles of law enunciated in that decision.

Counsel assert that the Court below erred in telling

the jury in these instructions that the invalidity or

validity of the claim is dependent upon a knowledge

by all of the locators of the fact that by such location

Barnette was to acquire more than twenty acres.

But that is exactly the law as laid down by this

Court in the first decision in the case cited.

There this Court held the claim void because, as it

asserted, ''when all the locators had knowledge of the

concealed interest and were parties to the transaction

it renders the location void/'

But where, as they afterwards found, some of the

locators were innocent of knowledge of any fraud,
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then the location was not void, but only voidable as

to the parties participant in the fraud, if any, but valid

as to the others. In other words the location is void

under one set of circumstances and voidable under

another.

Viewed from the standpoint of this decision no

complaint can be made of the instructions of the Court

below in this regard. There is no confusion in these

instructions. The Court first applies the doctrine to

the Barnette interest as follows:

(i) If any agreement or understanding was made

prior to the location that Barnette was to have more

than twenty acres between him and the other locators,

the location would be void as to him and as to all

these locators.

(2) If some locators, however, did not participate

in such agreement or understanding but had knowl-

edge of it, then it would also be void as to them.

(3) That any such agreement or understanding

must be shown to have been made prior to the location

as any subsequent agreement or understanding to such

effect could not aflect the validity thereof.

(4) And then goes on to state the law in general

terms: That an association location may be avoided,

by any agreement prior to consummation of location,

when as a result thereof one of the locators or any

other person is to have an interest in excess of twenty

acres, and that any agreement made subsequent thereto
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as to such interest does not effect the validity of the

location.

The Sixth instruction is possibly somewhat of a

repetition of the Fifth instruction but contains no

different idea.

In fact these instructions can not be complained of

as they follow strictly the law laid down so recently

by this Court in the cases cited, and could by no possi-

bility have confused the jury.

So far as the rights of Rooney are concerned as in-

fluenced by the right of selection of forty acres given

to Cook and Ridenour by this Court, he can not com-

plain, for the Court below ruled out, erroneously, we

believe, in plaintiff's motion, the Ridenour selection

and Cook had as yet made none. And furthermore

until the location had been declared void in toto or in

part by this Court, it being admitted the same was

bounded as required by law and a discovery made

thereon, no rights could have been initiated by Rooney.

It will be remembered that Rooney and his associates

entered in September, 1905, while Cook and Ridenour

were in the actual possession of the ground, long be-

fore any decision as to the validity of the claim and

as the Dome Group location is only questioned be-

cause of the alleged excessive interest of Barnette

(which, as we contend, was one for the Government

alone to raise), no injury could have resulted to him

as he and his associates merely "jumped" both this

location and, as the evidence also shows, the Hastings

location.
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IV.

Counsel object to Instruction No. 4 of the Court

(Tr., 336) which is as follows:

"Before you can find a verdict for the plaintiffs,

you must find by a preponderance of the evidence

that at the time they entered upon the premises in

controversy, and claim to have located the same as

a placer mining claim, that the same was unoccu-

pied, unappropriated public domain of the United

States."

Counsel object to the use of the term "unoccupied,"

but that is the condition contemplated by the language

of the statute.

"All valuable mineral deposits . . . are hereby

declared to be free and open to exploration and pur-

chase and the lands in which they are found to oc-

cupation and purchase."

Section 2319, R. S. U. S.

Counsel claims the giving of this instruction with a

failure to define "unoccupied" taken in connection with

Instruction XXVI wherein the Court instructed the

jury that

"it is immaterial what reasons actuated him (Roo-
ney) to enter thereon and locate, so long as the

ground included in his location was at the time of

such entry unappropriated public domain of the
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United States, that is, ground not covered by any

prior valid subsisting location,"

constituted reversible error.

It is true that in almost every charge to a jury iso-

lated sentences or words may be picked out which in

themselves might be suspectible of some criticism. But

that the charge of the Court must be taken as a whole

has been too often laid down by the courts to need repe-

tition here. In fact this Court in the very recent case

of Belsea vs. Tindall (Sept. 5, 191 1) express the rule

as follows:

"In examining the charge for the purpose of as-

certaining its correctness in point of law, the whole

scope and bearing of it must be taken together. It

is wholly inadmissible to take up single and de-

tached passages, and to decide upon them, without

attending to the context, or without incorporating

such qualifications and explanations as naturally

flow from the language of other parts of the charge.

In short, we are to construe the whole, as it must

have been understood, both by the Court and the

jury, at the time when it was delivered." Magniac

vs. Thomson, 32 U. S. (7 Pet.), 348, 389; Evanston

vs. Gunn, 99 U. S., 660, 666, 668.

And we submit that these two instructions taken in

connection with the entire charge, which nowhere bases

any instruction upon occupancy alone, but upon what

constitutes valid subsisting locations, cannot but be sus-

tained.
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So far from being inconsistent, these two instructions

are when construed together perfectly in accord. The

Court, bearing in mind the issues and the testimony re-

garding the various locations which in no instance is

based upon actual occupancy but upon claimed valid

locations, instructs in the language of the statute and

then describes further what he meant by unoccupied,

namely, not occupied or appropriated by a valid sub-

sisting location. In line with this later instruction

which practically explains the first, the Court refused

to instruct as to the immateriality of whether the tent

of Cook and Ridenour was on the ground in contro-

versy or not.

The mere presence of that tent on the ground could

have no significance one way or the other under the

pleadings and proof. Furthermore, plaintiffs allowed

testimony as to the existence of this tent and its posi-

tion to go in without objection on their part as to its

materiality (Tr., 177). It is too late now for them to

object on that ground to have it go to the jury for what

it was worth.

IV.

Counsel's last point is as to the error of the Court

with reference to Juror Derby. This is another of the

errors asserted by counsel which are without prejudice.

It appears that one Derby was called as a juror, and

testified that he had been in Alaska for over six years;

that he was a purser on one of the steamers and spent
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eight months of the year in Alaska ; that while there he

considered himself a resident (Tr., 52), that he re-

mained in during the winter of 1905-06 and voted in

Alaska in Fairbanks; that he was employed under a

yearly salary and as a rule spent the winter outside,

like the major portion of the inhabitants of Alaska;

and had no definite abiding place outside of Alaska,

living in hotels in San Francisco and San Jose during

the winters. Plaintiffs objected that he was not an in-

habitant of Alaska and when the Court passed him for

cause, peremptorily challenged him and in doing so

exhausted their last peremptory challenge.

One O. H. Bernard was called to fill his place and

counsel say in their brief that while his voir dire showed

no grounds to challenge for cause, yet it developed

facts which would have entitled them to exercise a per-

emptory challenge if they had not been exhausted. And

for this reason assert that they were injured by the Court

in passing Derby for cause, not because a disqualified

juror sat, but because having exercised their last per-

emptory challenge, on Derby, they were compelled to

accept a juror, qualified under the law, but whom they

did not want.

As to whether or not Derby was an inhabitant of

Alaska sufficient to do jury duty there can be no doubt

under the conditions known to exist in Alaska. He
was not a tourist, a temporary visitor or a mere so-

journer in the District. He was employed at an annual

salary to work in Alaska during the entire open season.
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Like many of the inhabitants thereof, he having no

business that would detain him in the District during

the closed season went "outside" at that time but the

major portion of the year, seven or eight months was

spent in the District. He had never voted outside in

years, not having been there a sufficient time to vote, but

had voted in Alaska the winter he stayed in.

In fact the record shows that he had a residence

in Alaska for the major portion of the time and deemed

Alaska his residence while there.

The Standard Dictionary defines "inhabitant" as "one

making his home or dwelling permanently in a place as

distinguished from a lodger or visitor; a resident;"

And says further, '^The law recognizes various de-

grees of permanency of residence as constituting an in-

habitant for legal purposes/*

The witness testified as follows:

"Q. Do you regard yourself as a resident of the

District of Alaska?

"A. Well, while I am here I do.

"Q. Yes sir, as a matter of fact you spend the

greater part of your time in Alaska?

"A. Yes sir, I do, seven or eight months in the

year.

"Q. And do all of your work in Alaska?

"A. Yes sir.

"Q. Now isn't it true that during the winter

months your business is shut down on account of the

ice?

"A. Yes.
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"Q. There isn't any necessity of your staying

here and you go away to spend the winters?

''A. I go home, yes sir. . . .

"Q. Mr. Derby, you testified you lived in San

Francisco?

"A. Yes sir.

"Q. Do you own a home there?

"A. No sir.

"Q. . . . when you call that your home, you

make your home with some relatives or friends?

"A. I have folks down there. ...
*'Q. Have you a furnished room in the house

there that you consider you own when you are there,

for your exclusive use?

"A. Well I stay at the hotels principally there

and with my folks at times, but I don't stay in San

Francisco all the time. . . .

"Q. Where do you vote?

"A. I haven't voted outside in years. I haven't

been there a sufficient time to gain a vote.

"Q. Do you vote in Alaska?

"A. Yes sir.

"Q. Where?
"A. Here in this town" (Tr., 52-53).

When Derby went out in the winter, he did so with

the intention of returning as soon as it was possible

under climatic conditions "spending the winter outside

and coming in over the ice or by way of St. Michaels

in the spring."

Residence results from a combination of intent and

action. We submit that Derby by voting in Alaska, do-

ing all his work and transacting all his business there
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during the major portion of the year, by having no per-

manent home or domicile elsewhere, brought himself

within the rule of inhabitancy sufficient to perform jury

duty. If this were not so a third of the population of

Alaska would be so incapacitated for there is a general

exodus into the States when the ice begins to set in. The

application to Alaska of a definition of what really con-

stitutes an inhabitant thereof must be made in view of

all the conditions there existant.

So far as the error if any, of the Court is concerned in

passing Derby for cause, and thereby compelling plain-

tiffs to exhaust their peremptories on him, when they

might have exercised a peremptory on Bernard, there is

nothing in the record to show that they had any desire

to exercise a peremptory upon Bernard or that they

desired to challenge Bernard in any way or manner.

To all intents and purposes the record shows that Ber-

nard was deemed by them a perfectly competent and

unbiased juror and as Derby was removed from the

panel, and no complaint is made of any other juror it

would appear that the plaintiffs had had a fair and im-

partial trial and even if the Court was wrong in its

ruling (which we deny) that he was an inhabitant of

Alaska, it is not ground for reversal.

The mere exhaustion of the legal number of per-

emptory challenges will not give to a complaining party

a right to a reversal, but that in addition he must show

that an objectionable juror was impaneled owing to

the want on his part of another peremptory challenge;
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or as it may he otherwise expressed, the complaining

party must have made or offered to make a challenge to

a juror subsequently called.

Wooten vs. State, 99 Tenn., 189; 41 S. W., 813;

Spies vs. People (111.) 3 Am. St. Rep., 320; 122

111., I

;

Holcomb vs. State, 8 (Lea), Tenn., 419;

Fleeson vs. Savage Silver M. Co., 3 Nev., 157;

State vs. Raymond, 11 Nev., 98;

Huecke vs. Milwaukee City R. Ry. Co., 34 N.

W., 243

;

Carthaus vs. State, 47 N. W., 13.

The case of Wooten vs. State, 41 S. W., 813, is a very

clean cut statement of this rule. This was a trial for

murder and objections were made as to the rulings upon

the competency of jurors peremptorily challenged by

defendant. The Supreme Court of Tennessee in con-

sidering these objections states as follows

:

"Certain persons summoned as jurors, answered on

preliminary examination that they had read news-

paper accounts of the homicide and from those ac-

counts had formed an opinion touching the guilt or

innocence of the defendant. By reason of that opin-

ion, those persons were, by the defendant, chal-

lenged for cause ; but the Court ruled that they were

competent, and thereupon the defendant challenged

them peremptorily, and they were excusd from serv-

ice. Before the jury was completed, and while 1

1

jurors were being selected, the defendant exhausted
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all of his peremptory challenges. Afterwards J. B.

Dunning was 'accepted as juror by the state and de-

fendant,' and became the twelfth member of the

jury, without objection or challenge. The defendant

now insists that the proposed jurors, who had

formed an opinion, were disqualified, and that the

trial judge was in error when he ruled that they

were competent, and thereby compelled him either

to accept them, or spend peremptory challenges to

avoid them. The state replies that the defendant

can not raise that question on his record, because he

did not, after the exhaustion of all his peremptory

challenges, also challenge, or offer to challenge,

Dunning, but 'accepted' him without objection. It

has long been settled that a defendant in a criminal

prosecution must exhaust all of his peremptory chal-

lenges at the trial below, as was done in this case,

before he can, in this Court, question the ruling of

the trial judge as to the competency of persons pre-

sented as jurors (McHowan vs. State, 9 Yerg., 193 ;

Carroll vs. State, 3 Humph., 317; Henry vs. State,

4 Humph., 270; Preswood vs. State, 3 Heisk., 468;

Griffee vs. State, i Lea., 44; Holcomb vs. State,

8 Lea., 420; Taylor vs. State, 11 Lea., 721; Han-
num vs. State, 90 Tenn., 649; 18 S. W., 269) ; but

no case is recalled in which it has been distinctly

decided whether or not the defendant, after ex-

hausting his peremptory challenges must go further,

and make, or offer to make, another challenge to en-

title him to a review of that ruling. Some of the

opinions in which the competency of jurors has been

considered by this Court recite that the defendant

exhausted all of his peremptory challenges without
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saying whether or not he thereafter made, or of-

fered to make, another challenge. Of this class are

Moses vs. State, lo Humph., 456; Moses vs. State,

II Humph., 233; Alfred vs. State, 2 Swan., 581;

Major vs. State, 4 Sneed, 600. Other opinions

wherein the question of competency has been ad-

judged mention the exhaustion of peremptory chal-

lenges, and also the additional fact that a further

challenge was made. Eason vs. State, 6 Baxt., 468;

Conaster vs. State, 12 Lea., 438; Woods vs. State,

99 Tenn., 182, 41 S. W., 811. The latter fact was

given the prominence of an essential in the last case,

though it was not in terms adjudged to be so. In

Holcomb's case the Court said: 'It is well settled

that, unless the prisoner is forced to accept other

jurors after exhausting his challenges, the question

as to the competency of the jurors challenged can

not be made.' 8 Lea., 419, 420. This has been un-

derstood to mean that the defeandant must make the

subsequent challenge, or offer to do so ; and we deem

this the proper rule. The true object of the chal-

lenge, peremptory and for cause, is to enable the

parties to avoid disqualified persons, and secure an

impartial jury. When this end is accomplished,

there can be no just ground of complaint against the

ruling of the Court as to the competency of jurors.

In the present case all of those alleged to be incom-

petent were rejected upon peremptory challenges,

and therefore did not participate in the trial; and

no objection, peremptory or for cause, was made to

any juror selected. Dunning, the only one selected

after the defendant had exhausted his peremptory

challenges, was 'accepted' by both sides without ob-
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jection from either. No one of the jurors actually

trying the case appears to have been objectionable

or disqualified. Consequently, all of them are pre-

sumed to have ben unobjectionable and qualified.

This being so, it would avail the defendant nothing

to show^, if he could, that some of those rejected

upon his peremptory challenges were incompetent,

and for this reason the Court would not perform
the vain task of deciding the question for him. It

would be otherwise if the required use of peremp-
tory challenges against those persons had deprived

him of the attempted employment of such challenge

against objectionable persons subsequently present-

ed, and placed on the jury over his objection.

Thompson says the better view is that, to entitle a

defendant to relief against the ruling of the trial

court in relation to the competency of a proposed
juror, it must appear, 'not only that his peremptory
challenges were exhausted, but (also) that some ob-

jectionable person took his place on the jury, who
otherwise would have been excluded by a peremp-
tory challenge.' Thomp. Trials, Sec. 115. In the

case of Railroad Co. vs. Herbert, the Supreme
Court of the United States refused to consider the

competency of a challenged juror, because whether
he was competent or incompetent, the jury trying

the case appeared to be impartial, and the com-
plaining party was entitled to nothing more. The
Court in deciding the point, said: 'A competent
and unbiased juror was selected and sworn, and the

company had therefore a trial by an impartial jury,

which was all it could demand.' ti6 U. S., 642; 6
Sup. Ct., 590. The same Court, while treating the
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same subject in a criminal prosecution, said: The
accused can not complain if he is still tried by an

impartial jury. He can demand nothing more.

Id. The right to challenge is a right to reject, not

to select, a juror. If, from those who remain, an

impartial jury is obtained, the constitutional right

of the accused is maintained. In this case it is not

even suggested that the jury by which the accused

was tried was not a competent and impartial one.'

Hayes vs. Missouri, 120 U. S., 71 ; 7 Sup. Ct., 350.

This case is cited with approval in that of Hopt vs.

Utah, 120 U. S., 430; 7 Sup. Ct, 614; and they are

both reaffirmed in Spies vs. Illinois. 123 U. S., 131

;

8 Sup. Ct., 21, wherein the Court held that its con-

sideration of the question of competency must be

confined to ruling in respect of challenged jurors,

who actually sat at the trial, and that the constitu-

tional right of the accused is maintained when an

impartial juror is obtained in the place of one chal-

lenged peremptorily for bias, and excused. As in

the Hayes case, it is not even suggested in the pres-

ent case that the jury by which Wooten was tried

was not competent and impartial."

We have cited this case at length at the risk of being

considered prolix but it seemed to state the law and

the cases so pertinently so far as our contention is con-

cerned that we felt it necessary to do so.

In conclusion we submit that the judgment of the

lower court be sustained as the record is without any
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errors that might be deemed prejudicial to the plain-

tiffs in error.

METSON, DREW & MACKENZIE,
Attorneys for Defendants in Error John

L. McGinn, M. L. Sullivan, J. C. Ride-

nour, Henry Cook.

E. H. RYAN,
Of Counsel.
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Statement of the Case.

The statement of the ease set forth in the brief of

the plaintiffs in error seems to be correct with the

exception of that portion contained in paragraph 5



on page 3 of tlie brief which is misleading. Cook

et al. did not proceed to mine the ground after hav-

ing acquired the Stafford title. They located the

ground in dispute on the 25th day of March, seven

months before the plaintiffs herein had any thought

of locating same. They made their discovery in

April immediately following their location. They

therefore located over the location of Stafford and

Hastings, but from the time of the location until the

present day, they always remained in possession,

working the grounds by themselves or their lessees

and they did not intrude upon the plaintiffs in error,

but the plaintiffs in error intruded both on the pos-

session of Hastings and Stafford flowing from their

valid location and upon the possession of the Dome
Group such as it was.

Argument.

The iDlaintiffs in error ask to have the verdict of

the Court below set aside on certain Assignment of

Errors, which may be divided into four groups, as

follows

:

(a) The impanelment of the .jury wherein a

challenge for cause against the juror Derby was

denied.

(b) The overruling of the objection of the plain-

tiffs to the introduction in evidence b}^ the defend-

ants of exliibit "H" which was a deed dated Decem-

ber 15, 1909, from R. C. Wood to the defendants.



(c) The refusal of the Court below to direct a

verdict for the plaintiffs.

(d) Certain instructions requested by the plain-

tiffs and refused by the Court and certain instruc-

tions given b}^ the Court.

While counsel for the plaintiffs in error do not

take up the Assignment of Errors in the order in

which they are made, counsel for this defendant in

error, E. T. Barnette, will endeavor to follow the

alleged errors in their chronological order.

It is respectfully submitted that the challenge for

cause of the witness Derby was properly denied.

The objection to this juror was based solely on the

ground that he was not an inhabitant of the District

of Alaska. The examination of Derby can be found

at pages 49 to 56 of the Transcript of Record and

from this examination it will be seen that this man
resided in the District of Alaska for a period of six

years prior to the time of the trial. His business

was shown to be steamboating on the inland waters

of Alaska. The testimony shows that Derby was

emploj^ed under a yearly salary (Transcript of Rec-

ord, page 51) ; that he had never been out of Alaska

for a period of about eleven months prior to the

time of the trial (Transcript of Record, page 52),

and that his employment did not necessitate his re-

maining in Alaska during the winter. It must be

remembered in deciding the question of who is or is

not an inhabitant of Alaska, the conditions of resi-

dence in that country are peculiar as there are but



few occupations that can be followed uninterrupt-

edly for each of the twelve months of the year, and

if everyone was disqualified from serving as a juror

who left Alaska each winter to come to the outside,

it would be practically impossible for any twelve

American citizens to be found in any Alaskan Dis-

trict who could meet the requirement contended for

by counsel for the plaintiffs in error. Owing to

climatical conditions, it is an absolute necessity for

the inhabitants of that territory to go outside to

recuperate and to escape the intense and bitter cold

of midwinter. This is recognized by all classes of

people in Alaska, including the Judges of the United

States Courts and Court employees, who usually

leave Alaska for a few months of each year and no

doubt this was in the mind of the Court when he

found as a fact that Derby fulfilled the requirement

of the statute. It is also to be noticed in the case

of Derby that ever since his first going to Alaska

he had never registered as a voter outside of that

territory. He states that he had not voted outside

for a number of years (Transcript of Record, page

53). That he had never been outside a sufficient

time to gain a vote. He was then asked, ''Do you

vote in Alaska?" and he answered, "Yes, sir". He
Avas then asked where, and he answered liere in this

town. That was in the winter of 1905 and 1906 and

was the last occasion on which he had voted any-

where (Transcript of Record, pages 53 and 54).

Derby's testimony also shows that he was asked

whether or not he owned a home in San Francisco,



he answered, ''No, sir", and went on to state that

he stopped at a hotel principally there, and that

sometunes he visited his friends and relatives in San

Jose, Cal. It is submitted in any event that the

question of whether or not Mr. Derby was an inhab-

itant of Alaska was one of fact, to be determined by

the Judge before w^hom his examination took place,

and that the fact having been found to be that he

was an inhabitant, it is not open to discussion in an

appeal of this nature, but in any event we contend

that Derby brought himself within the technical

legal definition of an inhabitant of the district.

Assignment of Errors No. 2, referring to the ad-

mission in evidence of exhibit "H", page 239, Tran-

script of Record, is not discussed by counsel for the

plaintiffs in error in the brief, and we therefore take

it for granted that they have abandoned that partic-

ular phase of the case. Exhibit "H" was a deed

dated December 15, 1909, from R. C. Wood of Fair-

banks, Alaska, to the defendants Sullivan, McGinn,

Baniette, Ridenour and Cook, and was very prop-

erly admitted by the Court as showing an outside

title to the land in controversy. This w^e believe

w^as clearly admissible inasmuch as this is an action

in ejectment and as the plaintiffs in error do not

urge the objection to the admissibility of that deed in

their brief, wt do not deem it necessary to further

discuss that phase of the case.

The next Assignment of Error raises the question

of whether or not the Court erred in denying the



plaintiffs' motion for a directed verdict. As tlie

question involved in this Assignment or Error seems

to be discussed by counsel for the plaintiffs in error

in connection with their discussion of the instruc-

tions given and refused by the Court below, it is not

necessary for us to specifically argue the question

of whether or not this motion should have prevailed

as it is covered in the further discussion of the in-

structions.

Lastly we come to the question of the instructions

requested by the plaintiffs in error and refused by

the Court and to those instructions given by the

Court and objected to I33" the plaintiffs in error.

Counsel for thib defendant in error does not de-

sire to attenipt to impose upon the Court the neces-

sity of reading a discussion of each particular in-

struction complained of by the plaintiffs in error,

but will endeavor to show that under the evidence

adduced upon the trial the instructions were suffi-

ciently clear and stated the law with sufficient ex-

actitude to clearly place before the jury the two

essential facts to be decided, namely, wdiether the

defendants in error were entitled to a verdict by

reason of either the Dome Group location or the

Hastings-Stafford location.

It is difiicult for counsel for defendants in error

to tell at this stage of the proceedings upon which

of the two grounds the jury based its verdict in

favor of the defendants in the Court below, whether

on the strength of the Dome Group location or that



of the Hastings-Stafford location. He will endeavoiv

to show, however, that they could have rendered

such verdict on either ground, and be justified, and

will endeavor to show also that the instructions of

the Court upon these two issues were according to

law.

It is true that this Honorable Court, in Cook v.

Klonos, 164 Fed. 529, rendered an opinion to the

effect that the Dome Group location was tainted

with suspicions of fraud, and that the nonsuit of the

Court below, in that case, should be sustained upon

these grounds, yet this judgment as modified at the

rehearing held that fact did not cancel the location,

it merely held that as six of the locators had lent

themselves to a fraudulent transaction their share

of the grounds being 120 acres, should be void. The

whole location was not made void, only 120 acres

of it, and it follows that it was not void when made

but merely voidable. It was made void by the judg-

ment rendered by this Court, in so far as these 120

acres were concerned. That left 40 acres for the

two innocent locators. They could select 20 acres

each or 40 acres together, and maintain their rights

thereto, if the}^ had kept their rights alive from

their initiation to the day of the opinion. They

were permitted to file a supplementary bill and take

or submit to further proceedings, but that was in

the suit of Cook v. Klones, not in the suit of Rooney

V. Barnette, as the record shows. Shortly after the

nonsuit below in Cook v. Klones they acquired by

purchase at a very high figure, all the rights of the
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defendants in that suit, as well as the complaint

itself, and thus bought their peace. There was no

need for supplementary bills or further proceed-

ings, therefore they simply selected their 20 acres

apiece, or at least Ridenour selected his 20 acres,

being part of this very claim, and thej^ had done all

they were in law and duty bound to do to save their

rights, under the opinion of the Court.

Why the Court below ruled that Ridenour in so

doing had not complied ^^ith the law, is not shown

in the record, but this is immaterial under the pres-

ent discussion, and we merely mention it to make

this discussion clear to the Court.

Now then, the plaintiffs themselves, as they set

forth in their brief at page 4: "Deeming it advisable

" to show also, in their case in chief, the invalidity

" of the Dome Group Association Claim", and as

shown at pages 67 et seq. of the Transcript, chose

to submit to the jury as a new issue of fact the

question as to whether or not the Dome Group As-

sociation Claim was totally void b}^ reason of the

fraud of Barnette and the six locators, and also by

reason of the participation of Cook and Ridenour

in said fraud.

After having submitted this evidence to the jury

and sought their decision upon that issue, they re-

quested the Court to direct a verdict in their favor

and, regardless of the jury, to find as a fact that

not only Barnette and his six locators had acted

fraudulently but that Ridenour and Cook also should



be visited with the penalty of having the claim

made entirely void and not merely the excess.

Upon this they failed and the Court properly re-

fused to give them such a directed verdict, but very

properh^ left the question of facts to be decided by

the jury under proper instructions, with the result

that the jury rendered the verdict in favor of the

defendants.

Since these defendants acquired the title of Hast-

ings and Stafford, it is obvious that they have the

right to rely upon both titles, namely, the Dome
Group, as well as the Hastings and Stafford title,

each of which titles was submitted to the jury so as

it would be passed upon as to its validity and was

sustained by their verdict.

The next question at issue therefore is the Hast-

ings-Stafford title. It seems a loss of time to dis-

cuss, in order to sustain, findings of facts by a jury.

No serious contention is made by the plaintiffs in

error that the Court's instructions are erroneous

but the arguments of counsel are directed against

the finding of facts of the jury, to wit: that the

discovery made by Stafford was sufficient in law.

Surely counsel for plaintiffs in erorr cannot seri-

ously contend that discovery can be accurately de-

fined and measured out in all cases. We think that

it is such finding of mineral as will justify the pros-

pector in spending his money and time, trying to

develop a mine. It is not necessary that that pros-

pector should be a skillful miner or that his judg-
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meut should be infallible. If this prospector fur-

nished any evidence showing that he was confident

that the ground was good enough to develop, the

finding of mineral, which put him in that frame of

mind, would constitute a discovery. What better

evidence could be furnished than the evidence of

Stafford, who, after having panned and found min-

eral, paid $250.00 for the property, which was at that

time perfectly unknown. He knew that it was an

auriferous creek, that the claim, although being a

side claim, was about midway in the valley between

the hills surrounding it. He knew that he was in

a mineral countrj^ at large, and he knew by his pan-

ning, that such -erosion of the summits had taken

place as had caused gold to be washed on the claim

and thought tliat as the process of erosion had taken

place for probably millions of years prior to his

panning, the same process which had caused gold to

be washed on that claim where he found it had

probably caused a heavier wash to be deposited in

the understrata. Is it to be contended by counsel

for the plaintiff that before a prospector can be

justified in locating a claim he should be compelled

to spend several thousand dollars in sinking a shaft

to bedrock? Even then there is no certainty that

in sinking such shaft, at the cost of several thou-

sand dollars, the prospector will land squarely on

the pay. Indeed it is shown in the record that Cook

and Eidenour in their deep shaft found only a few

colors, just the same as Stafford. Is it to be con-

tended that after having sunk such a shaft anv
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other prospector who would, sink another shaft and

land on the pay Avould disprove the first locator and

take from him all his improvement work, as well

as of his claim? Is there any reason why a few

colors found in a gulch concentrated by the natural

erosion Avould not constitute a discovery and that a

shaft sunk to bedrock and failing to land on the pay,

where, moreover, a few colors were panned on the

way down, would be a better discovery ? Is it neces-

sary that the discovery must consist of the finding

of mineral in paying quantities in a country like

Alaska, which is all mineralized, where the diggings

are as a rule deep and costly, where there is nothing

to indicate, in our generation, where the creek origi-

nally ran, because of the continuous process of

sluffing in the summer when the rays of the sun and

the accumulations of muck on top of it forces the

creeks and watercourses to overflow into the valleys ?

In other countries it is the reverse, and creeks

and watercourses retain pretty well their original

courses. This condition, peculiar to Alaska, is alto-

gether due to the decayed vegetation, called muck,

w^hich overflows the whole country and the process

of decay is stopped so soon as the muck becomes

frozen in the winter. We submit that the discovery

consists of the finding of mineral within the exterior

boundaries of the claim in such place, manner, con-

dition and quantity as will justify the prospector in

doing further work. Stafford thought he was jus-

tified and paid the purchase price of the property.

He was not mistaken in his surmise as the claim
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proved to be valuable. He paid $250.00 for the

whole and sold it out again at the rate of $40,000.00.

The evidence discloses the fact that gold to the value

of several hundred thousand dollars was laying in

the claim, showing that his confidence was well

founded. It is to be noted that the plaintiffs in

error were of the same frame of mind. We mean

that all parties before the Court thought it was

mineral ground. There is no evidence to show that

the plaintiffs in error did any panning whatever.

In fact they entered apparently not knowing whether

or not there was any gold on the claim either on the

surface or underneath, but they entered because

they knew that the creek was auriferous. They

knew or should have known of two previous loca-

tions, the one of Hastings and Stafford, and the

one of Cook et al. They knew that a suit had been

started between Cook et al. and Stafford et al. They

knew, or ought to have known, that Stafford had

purchased the claim. Nothing of all that deterred

them. They thought to slip in between these com-

petitors and, regardless of the rights of the parties,

located. Counsel for the plaintiffs in error claim

that they located because they knew that the Hast-

ings location had no discovery and that Stafford did

not relocate and put up stakes. Said counsel fur-

ther contends that they knew that the Cook location

was fraudulent. Such a contention is as ridiculous

as it is impossible to believe. They could not have

known of any fraud, which at that time was not
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contemplated. They could not have known of the

lack of discovery from Stafford as they never tried

to pan in the gulches and make any discovery them-

selves, at least their record does not show it. We do

not wish to go into an extended argument over this

matter, that has been so frequently taken up by this

Court, and fully determined.

Now then, the plaintiffs in error contend further

that Woodward marked for Hastings nothing but

stakes and recorded without making any discovery

and that Stafford, if he made any discoveiy, could

not avail himself of the staking of Woodward. This

is an attempt to distort the facts. The evidence is

quite clear that Woodward marked the boundaries

of the claims by means of stakes and blazing, in

such a manner that the said boundaries could be

easilj^ determined. The evidence is not clear upon

any discovery by Woodward for Hastings, but the

said evidence does not by any means disprove or

contradict any discovery by Woodward for Hast-

ings. Woodward had left the country for Central

America, but at the time of the location caused a

notice to be filed which set forth that discovery was

made on the claim. We do not pretend to urge

that discovery ought to b6 presumed without further

proof than the fact set forth in the notice, Init we

would say that it has not been disproved. Of course

we do not claim that it was the plaintiffs' burden

and will not attempt to do so. It was our burden

to show a discovery. The evidence on record, how-

ever, shows that Hastings, Woodward and Ridenour
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delegated Stafford and requested him to go on the

ground and make a discovery, as they themselves,

as they put it, had some doubts, by reason of some

previous litigation on what constituted a discovery.

Under that request Stafford, after having acquired

an interest in the claim by reason of his option on

the grounds, panned and discovered gold. That was

a year and a half before the entry by the defend-

ants in error and six months before entry by the

plaintiffs in error. After having become the full

owner of the claim, he again went on the ground,

and again panned and again discovered gold, and

the jury, believing this testimony and under the

instructions of the Court, believing that he was jus-

tified in calling it a discovery, rendered a verdict

in favor of the defendants.

It is probable that the plaintiffs in error have not

read the late decision upon the right of a j^rospector

to convey his inchoate rights in a location prior to

discovery. Chrisman v. Miller held that a pros-

pector had such a right, the Yard ruling was to the

cont^'ar}^, but of late the California Courts in Mer-

ced Oil Mining Co. v. Patterson, 153 Cal. 624, held

that such a sale or transfer or assignment vested in

the purchaser or assignee a good right to perform

and complete the location in fulfilling the lacking

essentials, and that upon his having done so, the

location was as complete as if it had been done by
original locators and the equitable right to the land

passed to the assignee and was good and valid
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against all people, and equivalent to the legal title

save and except the United States.

It is interesting to note that the very matter of

these discoveries on Dome Creek v^as fully investi-

gated and decided in other litigation.

Cook et al. & Johnson et al., 3 Alaska 506.

In this case the trial lasted three weeks and prob-

ably a hundred witnesses were examined.

The plaintiffs were the same defendants as in the

case at bar. Stafford was one of the defendants

and the question of location of the Dome Group

Association Claim was tested before the Couii: as

against the location of the first locators, completed

by means of a surface discovery. A gulch adjoin-

ing the gulch mentioned in the record in this case,

although not quite so deep as the place where a dis-

covery was made by one Juntilla. A great many
witnesses were brought forth, some for the plain-

tiffs, to the effect that gold could not be found on

the surface, some for the defendants, to prove that

gold could be found in every pan when carefully

panned. The Court, for the purpose of satisfying

itself as to the truth of the allegation and testimony,

went upon the ground w^ith one man chosen by him,

and at hazard designated to him the place where the

prospector should pan. This was done, in the pres-

ence of the Court, with the result that gold was

found in a great many pans in such quantities and

under such conditions as to satisfy the Court that a
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discovery had been made. There was no jury to

decide the case, and upon having so found the Court

entered judgment in favor of the defendants, sus-

taining the discovery. The opinion of the Judge

searches all the cases of this Honorable Court as

well as of other Courts and after a learned and

lengthy discussion of the law and after a full exam-

ination of the evidence, the Judge came to the con-

clusion that there was a discovery made, taking into

consideration the circumstances and peculiar condi-

tions of the Alaskan country. The verdict that the

plaintiffs in error seek now to reverse is the con-

clusion that the jury came to on the evidence ad-

duced and from their knowledge of the said peculiar

conditions of the country, so that we have before

us a Court decision as well as the opinion of a jury

of twelve men of the country who have passed upon

the question of discovery on Dome Creek on the very

grounds involved in this action. It is to be won-

dered at that the counsel for the plaintiffs herein

seek to reverse this case upon such questions of fact.

For the above reasons the defendant in error

Barnette submits that the judgment of the Court

below ought to be affirmed.

Dated, San Francisco,

November 8, 1911.

Respectfully submitted,

T. C. West,

Attorney for Defendant in Error

E. T. Barnette.
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In the Statement of the Cage contained in said de-

fendant's Brief, fault is found with the Statement

of the Case made in plaintiffs' opening Brief, in that

it is alleged in said defendant's Statement of the

Case that Cook et al. did not proceed to mine the

ground after having acquired the Stafford title.

Our answer to that criticism is, to call attention

to paragraph 6, page 65 of the Printed Record.

On page 8 of said defendant's Brief occurs the fol-

lowing: ''Now then, the plaintiffs themselves, as

they set forth in their Brief at page 4, 'deeming it

advisable to show also, in their case in chief, the in-

validity of the Dome Group Association claim,' and

as shown at pages 07 et seq. of the transcript, chose

to submit to the jury as a new issue of fact the ques-

tion as to whether or noit the Dome Group Association

claim was totally void by reason of the fraud of Bar-

nette and the six locators, and also by reason of the

participation of Cook and Ridenour in said fraud.

After having submitted this evidence to the jury
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and sought their decision upon that issue, they re-

quested the Court to direct a verdict in their favor."

Plaintiffs agree that it was not incumbent on them

to attack, in their case in chief, the Dome Group loca-

tion, and that the more orderly procedure would have

been to attack it in rebuttal; but the matter is not

important, as no harm was done or could have been

done by the reversal of the usual order of proof. It

is neither necessary nor proper to explain why the

reply is an Amended Reply, nor why evidence of the

allegations of that Amended Reply was introduced

by plaintiffs in their case in chief, for it is matter

dehors the record. The evidence was all in the case,

and will be considered as if it came there in the reg-

ular order.

Plaintiffs moved the Court that the entire defense

of the Dome Group Association claim be withdrawn

because of no evidence contradicting the evidence as

to its invalidity, and that motion was denied, where-

upon plaintiffs went to the jury. We cannot see

that anything was waived by so doing.

On page 12 of said defendant's Brief the statement

is made that plaintiffs knew that a suit had been

started between Cook et al, and Stafford et al., and

also that they ought to have known that Stafford had

purchased the claim from Hastings.

On the contrary, plaintiffs knew nothing whatso-

ever of any such suit or of any claim of Stafford,

and there is nothing in the record which at all inti-

mates that they did so know. The record does not

show that a lis pendens of #278 was filed nor that

Stafford was ever seen on or about the claim prior
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to 1906, nor that the option which he acquired from

Hastings was ever recorded. The record does show

that his deed from Hastings was not recorded until

two days after Rooney staked and went into pos-

session.

On the same page it is stated that plaintiffs did not

know of the "dummy" character of the Dome Group,

but sought "to slip in between these competitors."

Our answer to that is to call attention to para-

graph 8, page 65 of the Printed Record.

On page 13 of said defendant's Brief the state-

ment is made that Woodward marked the boundaries

of the claim by means of stakes and Mazings.

There is not a particle of evidence in the case that

"Woodward did anything but set up six stakes and

record a location notice.

If it were proper to travel out of the record, as de-

fendant has done in this case, and bandy epithets,

plaintiffs could a "tale unfold" as to who is endeav-

oring to circumvent the laws of God and man, and

cf the means used to do it, such as would make the

words "jumper" and "seeking to slip in" seem to be

that which in fact they are—i. e., "sound and fiery,

signifying nothing."

Reply Brief of Plaintiffs to Brief of Defendants

McGinn, Sullivan, Cook and Ridenour.

On page 4 (top) of said defendants' Brief, it is

stated that it appears from the evidence of plaintiffs

that a discovery had been made on the Dome Group

Association claim by the locators thereof.

This statement is incorrect. The only portion of

the record which could by any possibility relate to
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this matter is found on page 65, and is ''That at that

time they knew said claim No. "3 was wiiMn the T)Oun-

daries of the land claimed to have been staked by

the Dome Group Association."

Care was taken that plaintiffs should not be put

in:to the position of proving a discovery by defend-

ants. This is perfectly apparent from the colloquy

found on pages 107-111, incl., of P. R.

Plaintiffs, in this Reply Brief, will, in the order in

which the Assignments of Error are grouped in the

opening Brief, consider the contentions which said

defendants urge in their Brief.

ERRORS Nos. 4 and 14.

Plaintiffs' Opening Brief, page 20.

Defendants' Brief, page 10.

These assignments are to alleged error of the

Court in not withdrawing the entire defense of the

Dome Group Association claim.

Defendants' Answer thereto is, that said defense

was a valid and effective defense, and should not

have been withdrawn, and, as sustaining said, answer,

said defendants.advance two propositions:

1. N'O one but the Government can raise the ques-

tion as to the invalidity of the Dome Group Associa-

tion claim.

2. Conceding, for the sake of argument, that the

first proposition is not tenable, yet the said associa-

tion claim has not been shown to be invalid as a mat-

ter of law.

1.

'Can anyone, but the Government, raise the ques-



tion of the invalidity of the Borne Group Assoeiati^Dii

claim ?

It would be a waste of time and effort to ar^ioe this

question to this Court now, for the reason that in' the

case of Waskey ^^. Hammer, referred to on pa^ 29

of said defendants' Brief, the matter was fully gone

into. The line of authorities and of argument here

advanced were then presented to this Court by coun-

sel for defendants, in support of the contention, and

this Court decided adversely thereto. That case is

now in the Supreme Court of the United States ©n

writ of certiorari, and if that Court should hold that

a location fraudulent and void as to the Government

is yet valid as to everyone else, it might affect this

case ; but until such holding the decision of this Court

is binding.

"We might pause, however, in passing to say that

if the contention of defendant is tenable, then there

is absolutely no potency in the words of the statute:

*'No such location shall be made"; and there would

be no reason for persons, desiring to '^ gobble up" the

mining land, to resort to the device of dummy asso-

ciation claims—for one man could fraudulently take

up 160, or any number of, acres of mining ground

and none but the Government could complain, and as

the Government would know nothing about the mat-

ter until application is made for patent, and as ap-

plication for patent would never be made in such a

case, the fraudulent locator could mine out vast

tracts of the public land with none to question his

right.

The location by '*dummies" is no more glaring a



6

fraud on the Government than would be the location

of 160 acres by one man without having made any

discovery, and yet if none but the G-overnment can

raise the question of fraud in the first instance men-

tioned, then, by the same logic, none but the Govern-

ment could raise the question of no discovery in the

second instance mentioned.

2.

Was the Dome Group Association claim shown to

be invalid as a matter of law?

Defendants have misconceived the ground upon

which plaintiffs rely, in this, to wit: on page 11 of

their Brief it is stated that "While not asserting in

terms that the decision in the case referred to (Cook

vs. Klonos, 1510—^C. C. A.) was conclusive in the

case at bar, counsel's statement amounts to that, and

in fact the whole theory of the case as presented by

plaintiffs seems to have been based upon the propo-

sition of the conclusiveness of that case upon the liti-

gants in the case at bar. There can be no merit in

that position. Counsel could by no possibility have

pleaded or introduced in evidence a judgment in the

case of Cook vs. Klonos as a bar in this action," and

many pages of said Brief are devoted to knocking

down this "man of straw"; when the fact is, that it

is not now, and never was, plaintiffs' position that

the decision in Cook vs. Klonos was conclusive in the

case at bar.

That decision was not pleaded nor relied upon as

res judicata. On the contrary, in the case of Cook

vs. Klonos, this Court said, at page 537 of the opin-

ion: "E. T. Barnette testified that in March, 1905,
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before the location was made, he had an understand-

ing with Cook and Ridenour as to the ownership of

the claim. They were to stake the claim, make a dis-

covery, and put a hole to bedrock. The witness was

to furnish the supplies, tools and a boiler. They

were to have each one-eighth interest in the group

claim. In April, 1906, this interest was increased

to a one-sixth each by a deed from Barnette as at-

torney in fact for six absent locators. Barnette gave

Cook and Ridenour the names of these six absent

persons, who it appears were not residents of Alaska,

but of the State of Ohio. Four of these were relatives

of Barnette—two of them brothers in law, one a sis-

ter, and one a niece. Barnette wrote to one of these

brothers in law and obtained powers of attorney

from these six persons. The powers of attorney

were all dated July 7, 1900, and they all empower

Blarnette to locate, enter, and take up mining claims

in Alaska. He wrote to his brother in law that he

expected a half interest in the claims located for

these absent locators, and when he received the pow-

ers of attorney he took it for granted that he was to

have a half interest from them." This Court hav-

ing so declared, the aim of plaintiffs was to bring

the e^ddence in the case at bar within the evidence

which this Court had intimated was sufficient to con-

stitute a fraudulent or ''dummy" staking: not un-

der any theory of res judicata, but as independent

evidence in the case at bar.

Plaintiffs were at liberty to do this by any compe-

tent means in their power. If plaintiffs cared to

risk matters by putting Barnette or Ridenour or
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Cook on tli6 witness-stand, they might have done s6

and have endeavored then and there to pry the facts

from them, but plaintiffs would not be obliged to run

that risk, if they had access to admissions which

could be held to be binding on those defendants who
alleged that the tifle to fhe gi-ound in dispute was in

those persons nam'ed in the first affirmative defeh'ge.

Plaintiffs did have access t6 , t6stimoiiy and

depositions of Barnette, Cook a'nd Ridenour iii cause

No. 276, and that testimony was admissibl'e in this

case to show the invalidity of the Dome Grfoup As-

sociation location.

That this, rather than any reliance upon res jiidi-

cata, was the object of said testim'6ny, is abundantly

shown by the record. By referring to pages 104 and

105 of the record it will be seen that said admissions

were not introduced on the theory of res judicata.

The admissions against interest in Cook vs. Klonos

are all that were read by plaintiffs' counsel, and

counsel for defendants claimed, and were accorded,

the right of reading suth other portion's of the tes-

timony of Barnette as, in the opinioil of said de-

fendants' counsel, explained or rii'odifieci those ad-

missions. (P. R. 156. Mr. McGinn fifst claim'6'd

the right in connection with the deposition of Bair-

nette at page 84 of the P. R. See P. R. 85—top;
P. R. 107, 121, 132.)

Where, then, is the justification for the statement

(on page 12 of defendants 'Bi-ief) that *4he testimony

in the Cook-Klonos case was entirely different from

that introduced here upon the piroposition of the

fraudulent inception of the Dome Group claim, and
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only a po'rti'ofi' 6f—excerpts from—the deposition and

testimony in that ease was introduced in the case

at bar, notwithstanding counsel's assertion that

there was no modification in the testimony herein ?

As a matter of fact the testimony in regard to the

making of the Dome Group location upon this point

was entirely different from^ that involved in the

Cook-Klonos cas(^ ;^ ,

The testimony oi Barnette in the Cook-Klonos

case as to the ''dummy" character of the location of

the Dome Group Association claim was not essen-

tially different from that introduced in this case

on the same subject, the assertions of defendants'

counsel to the contrary notwithstanding. It was the

identical testimony—it was such admissions as plain-

tiffs' counsel thought fit to introduce, supplemented

by such testimony as, in the opinion of defendants'

counsel, explained or modified those admissions. If

there was any other modification of such admissions,

defendants' counsel would have produced and read

them. In other words, what was introduced in this

case were the admissions of Barnette, agent of and

witness for the absent locators of the Dome G^toup.

Those admissions (meaning thereby the testimony

read by both plaintiff and defendant) were not con-

tradicted or explained or modified by any further

evidence in the case at bar except by the evidence

that Cook, Ridenour, McGinn and Sullivan did not

know of the fraudulent arrangem,ent; but it is our

contention that the absence of stich knowledge by

them makes no difference in the legal princijDles in-

volved, and that on all points going to the gist of tllfe
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matter Barnette's testimony is uncontradicte-.

Thus in the case at bar it appears from the testimony

therein that prior to July 7, 1900, Barnette wrote to

Armstrong for the powers of attorney from him and

other absent kinsmen, and that in his letter he re-

quested Armstrong to have the powers of attorney

executed and returned to him, stating his (Bar-

nette's) terms; i. e., that he (Barnette) was to have

a half interest ; that in answer he received the powers

of attorney executed July 7, 1900. What is this but

an agreement that Barnette should have a half in-

terest (Oook A\ Klonos) ? The powers of attorney

are very full, but they contain no dissent from Bar-

nette's proposition for one-half. Said admissions

show that, armed with these powers of attorney, Bar-

nette employed Cook and Ridenour (who were we

will assume, innocent of the said agreement) to lo-

cate in their names and in the names of Barnette^s

pseudo principals. (P. R. 147—middle.) This, in

the language of this Court, was but '

' a device by which

Barnette was to acquire in a single location one-half

of 120 acres, although he is not a locator by name, of

record or on the ground."

When, therefore, the trial court qualified the first

part of Instruction No. 7 by adding: "If you find

from the evidence that there was any agreement or

understanding between any of the locators and E. T.

Barnette that said Barnette should own more than

20 acres of the said Dome Group Association claim,"

it submitted to the jury the determination of a fact

as to which the evidence was all one way, and when

the Court further added: ''provided that such agree-
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ment or understanding was made or entered into

prior to the consuinmation of said association lo-

cation," it but repeated the error; for the evidence

was all one way, that the iniquitous contract was en-

tered into prior to the consummation of said associa-

tion location—the evidence being that the location

was consummated by Ridenour's discovery about

April 15, 1905 (P. R. 169), whereas the powers of

attorney were executed on July 7, 1900, and were in

Barnette's possession, in conformity with his said

letter, at the very time he made the arrangement with

Cook and Ridenour to stake the claims, which was

some time in March, 1905. (P. R. 147—middle; P.

R. 8a—bottom.)

ADMISSIBILITY OF BARNETTE'S TESTI-

MONY.
When, therefore, counsel (on page 25 of the

Brief) say: ''We confess we cannot see what evi-

dence was all one way unless it was that there had

been no actual agreement with any of the locators

of the ground with E. T. Barnette, who was not a

locator," we are forced to the conclusion that coun-

sel do not consider the testimony of Barnette in case

No. 278 as being admissible in this case. If that be

the contention, there are two answers thereto, to wit

:

(a) Said testimony was admissible.

Barnette is one of the defendants in the case at

bar; he is one of the persons who here plead that

the Armstrongs, Newton, Sumner, Selkirk, Cook,

Ridenour, McGinn and Sullivan own the Dome
Group Association claim embracing this claim, and

who set up in evidence the Dome Group location.
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He has admitted certain facts touching the legality

of the very title on which he relies in this defense.

The circumstances of those admissions fully appear.

Are not his own admissions, no matter when or where

made, admissible against Mm at least? Surely, the

contrary will not be contended.

Such admissions are evidence against Cook and'

Ridenour, for they also are defendants in this case,

and they, likewise, assert that the Armstrongs, Kew-
ton, Sumner, Selkirk, Cook, Ridenour, McGinn and

Sullivan own this claim by virtue of the Dome Group

Association. They were plaintiffs in cause No. 278;

they brought forward Barnette as a witness therein

;

they introduced him to the Court; they sought the

action of the Court based on his testimony. His ad-

missions are their admissions by adoption; not con-

clusive—rebuttable, it is true, but in this case they

were not rebutted. (2 Wigmore on Evidence, sec.

1075.)

Were said admissions admissible as against Mc-

Ginn and Sullivan'? If Armstrongs, Newton, Sum-

ner, Selkirk were defendants in this case, if they

were here asserting that they owned this claim by

virtue of the Dome Group location, the said admis-

sions of Barnette would be admissible against them.

They are not here, however, but, in their stead, ap-

pear McGinn and Sullivan, who join in the pleading

of the first affirmative defense, saying that Arm-

strongs, Newton, Sumner, Selkirk, Cook, 'Eidenour,

McGinn and Sullivan are owners of this claim by

virtue of the Dome Group location, but defendants

introduce iio evidence of legal title in McGinn and
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Sullivan coming through the Dome Group locators

—

the evidence on that point being only that McGinn
and Sullivan are entitled to a third interest by virtue

of an agreement made with Barnette, the would-be

peipetrator of the fraud, as attorney in fact for

his accomplices, to allow them (iMcGinn and Sulli-

van) that quantum of interest, to wit, one-third, for

attending to the litigation necessary to put the fraud

through. (This is said without meaning to intimate

that McGinn and Sullivan knew of the fraudulent

design of Barnette.) If there is no evidence that

any part of the title arising from the Dome Group

location is vested in McGinn and Sullivan by con-

veyance from or through the locators thereof, then

McGinn and Sullivan are not claiming by virtue of

that location, and it would matter not whether the

admissions of Barnette are or are not evidence

against them. On the other hand, if it be contended

that the title arising from the Dome Group location

is in part vested, legally or equitably, in McGinn and

Sullivan, it is difficult to see how Barnette 's testi-

mony could be inadmissible against McGinn and

Sullivan and yet admissible as against those who,

under such assumption, would toe their source of

title or right; for McGinn and Sullivan's title from

said fraudulent locators could be no purer than the

title of those same locators. If the title of these loca-

tors is invalid on account of the fraud, they could

convey no good title to McGinn and Sullivan by

reason of having employed them as attorneys to

protect them through the courts; and this, whether

McGinn and Sullivan did or did not know of the
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fraudulent arrangement, or whether the agreement

for fee was made before or after the location. Con-

sequently, it seems to us, that all that part of de-

fendants ' Brief which is devoted to showing that Mc-

Ginn and Sullivan were innocent and that the

arrangement for fee with them was made after the

location, is but sajdng ''an undisputed thing in such

a solemn way," for the record shows no controversy

on that point. We maintain that there can be no

such thing as an "innocent purchaser" of a mining

claim which is invalid for fraud or for want of dis-

covery or for any other reason; if there could be

such a thing, claims could be located without dis-

covery and a conveyance to one who did not know that

no discovery had been made would validate the loca-

tion.

(b) But even if the testimony of Barnette were

inadmissible, defendants are in no position to raise

that question on this writ of error. This is not their

writ of error. They got the judgment ; which is all

they asked for. They can assign no cross-errors be-

cause they can sue out no cross-writ of error.

(Guarantee Company of N. A. vs. Phenix Ins. Co.,

124 Fed. 173.)

The law of this case at this stage of the proceed-

ings is that the evidence was properly admitted, and

the only questions are. Was that evidence contra-

dicted? and TF/ia^ does it prove?

"We contend that the record shows that said evi-

dence was absolutely uncontradicted on any vital

point, and that, the evidence being uncontradicted,

it proves the "dunmoiy" character of the location.
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(Cook vs. KJonos, supra.) It is tnie, there is the

evidence of Cook and Ridenour in this case (not pres-

ent in Cook vs. Klonos) that they did not know of

the fraudulent arrangement; but, as contended in

our opening Brief, "the only potency such denials

could have (even if given full credit) would be to

establish the right of Cook and Ridenour to select

Claim No. 3 under the power of selection mentioned

in the modified opinion of this Court in Cook vs.

Klonos, heretofore referred to; but Ridenour never

brought himself within the terms of that modified

opinion, and all evidence as to any selection made by

him was withdrawn (P. R. 340), and, as for Cook,

there never was any claim that he had made a selec-

tion"; and it is equally true that the record of the

case at bar shows affirmatively that McGrinn and Sul-

livan did not know of the fraud in the location and

did not make the arrangement for fee until after the

fraudulent location was made, but it is not apparent

how one-third of the res of a fraud can be purified

by the perpetrator of the fraud agreeing to give that

one-third to an attorney for legal skill exercised by

that attorney to secure the retention to said perpetra-

tor of a portion of the remainder of the fraudulent

acquisition.

ASSIGNMENT No. V.

Plaintiffs' Opening Brief, p. 21.

Defendants' Brief, p. 29.

The Stafford Title.

Conveyance of Location with Discovery—

The cases of Miller vs. Chrisman, 140 Cal. 440,

and of The Merced Oil Mining Co. vs. Patterson,



153 Cal. 624, are cited in defendants' Brief (p. 36)
as holding that before discovery a locator has some-
thing which he can convey. We sought in our open-
ing Brief to show that in Miller vs. Chrisman it was
the possession which was valuable, and which con-

ferred the right of possession, and which could be

conveyed, and we called attention to the fact that in

that case the associates were in possession, and to the

language of the Court in said case, and to the lan-

guage of the same Court in Weed vs. Snook (77 P.

R. 1023) commenting on Miller vs. Chrisman.

It is not apparent to us how defendants can de-

rive any consolation from the other case cited, to wit,

Merced Oil Mining Co. vs. Patterson (96 P. R. 90),

for in that ease it appears

:

(a) That Spinks and his seven associates were in

possession and proceeding with the work of develop-

ment.

(b) That before discovery, but while still in pos-

session proceeding with the work of development, they

conveyed to the Merced Co. and to Castle forty acres

each ; that is, they abandoned and gave up possession

of those forty acres. However, said abandonment

and giving up of possession was, in the case of the

Merced Co., made upon the express understanding

and agreement, and on the consideration^ that any

discovery which the Merced Co. might make on the

said forty acres should inure to the benefit of the

whole claim, but in the case of the conveyance to

Castle, there was no such understanding, agreement

or consideration. Of such an agreement the Court

said: "It cannot make any difference that the con-

veyance to the party who is so to develop the land
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is made before or after discovery, provided that it

be understood between them that, as part of the con-

sideration, the work done and the discovery when
made shall be for the benefit of the whole claim. As
parol evidence is always received to show the true

consideration of a contract, this part of the con-

sideration may rest upon an oral agreement of the

parties, and need not, therefore, be embodied in the

deed. As in the case of quartz locations, it is per-

missible for two locators to join in sinking a shaft

or driving a tunnel within the boundaries of their

locations in their effort to strike the vein or lode,

with the result that the work so done is deemed in

law to have been done on and for the benefit of their

respective locations; so in these placer locations no

reason is perceived why the parties may not make a

conveyance of a divided as well as an undivided in-

terest, to the end that the grantee may prosecute the

work of discovery for the benefit of all. But, upon

the other hand, while the distinction made may per-

haps be regarded as over-refined, nevertheless logic-

ally the contrary of the proposition is equally true,

that if such conveyance be made, without any such

understanding, it is in law no more than a surrender

and abandonment of the possessory rights which the

original locators had, and the establishment, in effect

of a new and independent location in their gran-

tees." (96 P. R., p. 92, 1st col.)

(c) The Merced Co. evidently went into posses-

sion of its forty acres, and discovered. It does not

appear that Castle did any such thing.

(d) The Merced Co. and Castle joined in a single
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action as deriving title from a common source against

Patterson, who claimed by a later location.

(e) ''Upon the trial the Court adopted, as the

correct interpretation of the law, the theory of plain-

tiffs, namely, that the consolidated claim of Spinks

and his associates to the 160 acres constituted a

single claim, with the right of possession in Spinks

and his associates, and their grantees as against at-

tempted relocations, made while they were actually

in the possession of the land and diligently prose-

cuting the work for the discovery of oil." (96 P. R.,

p. 90, 2d col.)

(f ) The trial court entered a decree for both the

Merced Co. and for Castle, clearing their title and

enjoining Patterson. Patterson appealed.

(g) The Supreme Court of California affirmed the

decree as to the Merced Co. and reversed it as to Cas-

tle, saying: "Coming to apply this principle to the

facts in the case, if as a part of the consideration

of the deed to the Merced Oil Mining Company it was

understood and agreed between the parties that the

labor done and money expended upon the Merced Oil

Company's 40 acres should operate for the benefit

of the land remaining in the possession of the asso-

ciates, such effect would be legally given. And, in

turn, the value of the work and the resulting discov-

ery would redound to the benefit of all subsequent

grantees of the associates. In this sense must be un-

derstood the declaration in Weed vs. Snook, 144 Cal.

439, 77 Pac. 1023." (96 P. R., p. 92, 1st col.)

The Merced case is, it seems to us, an authority in

our favor rather than an authority against us. It
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but accentuates the importance of possession and of

the diligent "prosecution of the work for discovery";

it confirais the comment of Weed vs. Snook on Miller

vs. Chrisman to the effect that that case would have

been very different if the associates had not been in

possession and prosecuting the work of development

at the time plaintiff's entered ; and, from the fact that

the Court affirmed as to Merced Co., which had a

positive agreement as to any discovery or expendi-

ture it might make, and reversed as to Castle, who

had no such agreement as to any discovery he might

make, the action of that Court in the case at bar

would not be hard to forecast.

There is a late case in the California court decided

in November, 1910, not cited by us in the opening

Brief, but which we would like to cite at this time.

The case is McLemore vs. Express Oil Co., 158 Cal.,

p. 563. The case cites Miller vs. Chrisman and says

:

"What the attempting locator has is the right to con-

tinue in possession undisturbed by any form of hosi-

tile or clandestine entry while he is diligently/ prose-

cuting his work to a discovery/' and the Court then

goes on to define the meaning of diligent prosecution

of the work of discovery, saying that it does not mean

"the doing of assessment work—it does not mean

the pursuit of capital to prosecute the work—it does

not mean any attempted holding by cabin, lumber

pile or unused derrick—it means the diligent, contin-

uous prosecution of the work, with the expenditure

of whatever money may be necessary to the end in

view." The case shows conclusively that it and Mil-

ler vs. Chrisman and Weed vs. Snook are based upon
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the fact that the continuous possession and search-

ing for a discovery is the only thing of value to a

location-before-discovery, and is what the Court

meant when it said "they have then this right of pos-

session and with it the right to protect their posses-

sion. * * * We cannot perceive why these rights

may not in good faith be made the subject of convey-

ance by the associates as well before as after discov-

ery."

The opinion goes further; intimating that in the

case of an ordinary placer, the rule is different, but

that the modification as to location without discovery

has been made by the Courts who were confronted

with serious difficulty to fit the placer mining laws

to the exigency of oil locations. The language of

the Court is (158 Cal., p. 562) : "As has been said, in

the case of other minerals, discovery preceded the

demarkation of the boundaries and the posting and

recording of the notice. In the case of oil, discovery,

in the very nature of things, would rarely or never

be made except at the end of much time and after

the expenditure of much money, the discovery of oil

involving the erection of a derrick, the installation

of machinery and the laborious drilling of a well,

frequently to the depth of three thousand feet or

more. If, therefore, the placer mining laws, which

were declared by Congress to be the only laws under

which oil locations could be established, were to he

made of any practical benefit to the oil locator, it

must be by permitting him to mark the boundaries of

his location and post and record his notice, and by

protecting him in possession while he was with dili-
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gence prosecuting the labor of digging his well to de-

termine ivhether or not a discovery could he made.

So it was held by the federal courts, by the courts

of some of the other States, and by this court in

Miller v. Chrisman."

It is then, we take it, the law that the locator

without possession or discovery has nothing to con-

vey. In our opening Brief there were cited several

cases, holding that the location without discovery is

nothing. Those cases were

:

Hanson vs. Craig, 170 Fed. 65;

Sierre vs. Home, 98 Fed. 6T6;

Olive L. & D. Co. vs. Olmsted, 103 Fed. 571;

New England vs. Congdon, 92 P. R. 181 (Cal.)

;

Gemmel vs. Swain, 28 Mont. 331

;

McLaughlin vs. Thompson, 29 P. E. 816;

Redden vs. Harlan, 2 Alaska, 406;

Bulette vs. Dodge, Id. 429.

And it seemed to us that they established the propo-

sition here contended for, to wit, that Hastings never

having discovered or taken possession had absolutely

nothing to convey. Defendants meet these citations

by the simple ipse dixit that they are inapplicable

(Defendants' Brief, p. 37, top), and by the citation

of authorities which hold that: ''The marking of the

boundaries may precede the discovery or the discov-

ery may precede the marking, and if both are com-

pleted before the rights of others intervene, the

earlier act will inure to the benefit of the locator"

(Defendants' Brief, p. 35)—a proposition which we
do not assume to controvert, although there are some

cases holding to the contrary of the cases so cited.
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We make no contention against the proposition

that if the staking and marking were done hy or for

Hastings and the subsequent discovery (assuming

that one was made) was hy or for Hastings, Hast-

ings' location would, in the absence of intervening

rights, be good and valid, nor do we at all question

the doctrine laid down in Irving vs. Porego (98 Fed.

608) and the other cases cited on page 35 of defend-

ants' Brief to the effect that a locator may stake first

and discover afterward. No case, however, has been

cited holding that a claim is perfected when the lo-

cator had no discovery and took no possession, and

a discover}^ was made by another who does not mark

his boundaries ; nor do we at all controvert the propo-

sition that a claim may be located by agent. These

propositions are but other ''mien of straw" set up by

defendants and by them bowled over.

STAFFORD WAS NOT HASTINGS' AGENT.
Defendants' "last stand" is that Stafford was

Hastings' agent to make a discovery for Hastings.

Hastings does not testify that Stafford was his

agent; Eoth does not so testify; Woodward does not

so testify^—neither does Stafford; and these are the

only persons who could have knowledge on the sub-

ject. The only testimony on this subject referred to

in defendants' Brief is the following: "Woodward
told me that I had better go out and there was a

gulch on the lower end of the claim and make a dis-

covery myself, as he did not understand really what

a discovery was. There was some question at the

time about it—he said go and satisfy yourself [Tr.

204]," (Defendajits' Brief, p. 30—bottom), and it is
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siiibmitted that that testimony establishes no agency.

There is, however, other testimony in the case, from

which it conclusively appears that Stafford was not

Hastings' agent, but that he made the alleged dis-

covery for himself thinking that he had acquired

something from Hastings. Attention is called to

pages 268, 269 of the P. E., where on cross-examina-

tion Stafford gave the following testimony

:

"A. I said Roth and Woodward, when I was talk-

ing to them, said that I better go out and investigate

the ground and satisfy myself as to discovery.

jQ. And make a discovery of your own?

A. Yes, sir.

Q. And you went out there to do that, did you,

afterward ? A. I went out there to investigate.

Q. To make a discovery yourself?

A. Yes, sir, to satisfy myself.

Q. Yes. So that, from that conversation, you

must have understood they hadn't made any dis-

covery?

The COURT.—He may answer whether he did

understand that from any conversation they had.

A. I understood that Roth hadn't made a dis-

covery.

Mr. PRATT.—Mr. Woodward didn't ever claim to

you that he had made a discovery, did he ?

A. I think not.

Q. And they didn't either of them claim that Hast-

ings had made a discovery, did they?

A. They told me that they didn't know what Hast-

ings had done on the ground.

Q. So far as Hastings was concerned, then, and a
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discovery by Hastings you had no information about

that?

A. I didn't know what he had done ; no, sir.

Q. Yes. Now, what did you do after that—you

claim, then, that you bought the ground of them,

don't you? A. Yes, sir.

Q. Paid fifty dollars down on it? A. Yes, sir.

Q. And were to pay two hundred and fifty more ?

A. Yes, sir.

Q. Now, then, what did you do next ?

A. Well, we come over, we had a deed drawn up

—

or an option, drawn up at Nye 's office at the time.

Q. That was a deed, was it ?

Mr. PRATT.—Was that the contract read here

yesterday ? A. Yes sir.

Q. That's what you paid fifty dollars on?

A. Yes, sir.

Q. Now, what did you do after that ?

Mr. JENNINGS.—You don't mean after he paid

the two hundred and fifty dollars ?

Mr. PRATT.—No, no. After you paid the fifty

dollars, then what did you do ?

A. Why, later on that same month I went over to

Dome Creek.

Q. Well, what part of Dome Creek ?

A. I went down to Three Below, first tier, right

limit.

Q. What did you go there for then ?

A. I went there to look over the claim, the stakes

and the lines—and to do some prospecting.

Q. To make a discovery of gold there—wasnt that

what you went there for too ? A. If possible.



Q. If possible, yes. Did anybody go with you?

A. I think I was alone. '

'

From which it appears that he did not prospect

until he had made an agreement for purchase, and

that he did not go on the ground in Hastings' in-

terest but to satisfy himself for himself. If he went

out for Hastings it is strange that he never reported

to Hastings, Woodward or Roth.

We know that the Hastings location is not based

on any discovery by Stafford, for the Hastings loca-

tion notice reads: ^^Discovered Jan. 2, 1904" (P. R.

225), and although that recital is no evidence of dis-

covery (1 Lindley, p. 603, sec. 335; Mutchmor vs.

McCarty, 87 P. R. 85), yet it is an allegation of the

date of an alleged discovery on which the location is

based. Hoiv, then, can it be now contended that said

location is based on some other alleged discovery?

Says counsel on page 34 of defendants' Brief:

''But waiving all question of discovery aside, and

answering the proposition of counsel that Hastings

had nothing to convey, we submit that there was no

actual conveyance made in the case until after a

discovery had been made within the limits of the

claim by Stafford for Hastings." This is begging

the question by assuming that Stafford discovered

for Hastings, which is the very thing to be proved.

Surely, it cannot be contended that a discovery, by

whomsoever made, will perfect a prior marking by

whomsoever made. The person who locates must

own the discovery in the sense of rightfully basing

his location upon that discovery.

On page 40 of defendants' Brief counsel says: ''It
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is logical to suppose that had he intended to treat

this discovery as inuring to his benefit and the initia-

tion of a location for himself, he would have gone

ahead and marked new boundaries or indicated that

these boundaries were adopted by him. What did

he do? He went to the Hastings people and exer-

cised his option to purchase, thereby demonstrating

two things—first that he was acting as the agent of

Hastings when he did this act to 'perfect the appro-

priation' of Hastings, and secondly, that he believed

the ground was mineral by reason of this discovery,

and so decided to conclude a sale with Hastings for

the same." We think otherwise. If the domain of

speculation is to be entered, if we are to suppose

what was in Stafford's mind, we think it is more

reasonable to suppose that he was ignorant of the

laws of this country and of the requisites of a valid

title to mining ground, differing, as they do, so much
from those which obtain in his own country (Canada)

where discovery is not at all necessary (P. R. 257,

258). We find him coming to Alaska from Dawson,

B. C, in the summer of 1904 and in September of

1904 buying Hastings' " location-without-discovery.

"

''Q. Several claims. Now, in that country you

didn't—there was no such thing as discovery of gold,

was there? That didn't have anything to do with a

mining title there, did it? A. No, sir.

Q. So the first experience you had with reference

to staking claims and making a discovery under the

American law was when you came down here in

1904, wasn't it? A. Yes, sir." (P. E. 258.) Again,

even if he had been familiar with our laws, it is not
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unreasonable to suppose that the reason he did noth-

ing was because he found ''nothing encouraging," as

he says at one place, for he did nothing at all until,

seeing a chance to sell the nothing which he had pur-

chased from Hastings, he makes the final payment

of $200. We SRj this is reasonable, for it appears

that on September 23, 1905, he puts on record a deed

from Hastings for the "nothing" which cost $250,

and on the same day he sells a three-fourths interest

in this "nothing" to Miller and He Journel for

$2,000.

The facts are, as shown by the record, that Hast-

ings was the capitalist (P. R. 287), Woodward was

the roving staker (P. R. 279), and Roth was the

broker (P. R. 284) to sell for the capitalist what-

ever the staker should stake for him ; that the staker

staked this and other claims for the capitalist (P.

R. 282), staking this claim without having made a

discovery; that Hastings was out of the country at

the time and never knew that he had this particular

claim until Roth sold it for him; that Stafford pur-

chased from Hastings that which was nothing; that

Stafford found nothing to justify a location and

made no location ; that the Dome Group people, hav-

ing lost out by the trial Court's decision, in Cook

vs. Klonos, effected a compromise with Stafford,

ignored Rooney, who was in the open and notorious

possession of the claim and working same, mined out

the ground, and now, finding that they had bought

out the wrong party, seek to defend this action by

the allegation of three absolutely inconsistent de-
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fenses in the hope that one of those defenses may
prevail.

ERROEiS Nos. Ill and XVII.

Plaintiffs' Opening Brief, p. 39.

We can but repeat our request that the case be re-

manded with instructions to the Court below to enter

the judgment requested.

If this Court so remands the case, defendants will

not be precluded from raising the question of the

admissibility of the testimony of Barnette nor the

question of the validity of Ridenour's selection; they

can sue out a writ of error from the judgment en-

tered in obedience to the mandate, and, on their own
assignment of errors, raise any questions not made

res judicata.

Guarantee Co. of N. A. vs. Phenix Ins. Co., 124

Fed. 170.

Alaska Treadwell Co. vs. Cheney, 162 Fed. 594.

ERROR No. XIII.

Plaintiffs' Opening Brief, p. 40.

Defendants' Brief, p. 47.

Instruction INo. VI and that part of Instruction

No. V, reading as follows: "You are instructed that

if any arrangement or understanding was had be-

tween E. T. Barnette and the other locators of the

Dome Group Association, whereby the said Bar-

nette was to acquire an interest in said association

claim in excess of twenty acres, providing such un-

derstanding or agreement was entered into before

the location of said association claim, it would render

the said association claim void as to the said Bar-
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nette and all the other locators who participated

in the understanding or agreement whereby said

Bamette was to acquire such interest in said asso-

ciation claim, and said claim would be also void

as to all of the locators who had knowledge that said

Barnette was to acquire a greater interest in said

association claim at or prior to the consummation

of said Dome Group location," cannot possibly be

reconciled with that part of Instruction No. 5, which

says: "In other words, an association location may
be avoided by any agreement whereby one of the

locators or other person or persons is to acquire an

interest therein greater than twenty acres, provided

such agreement is entered into prior to the consum-

mation of the location," on the assumption that the

Court was drawing any line between void and void-

able, and w^as telling the jury what would render a

claim void as distinguished from what would ren-

der it voidable. (Defendants' attempt to so recon-

cile the instructions on pages 4'9, 50 of their Brief.)

The Court uses the word void and the words ma/y

he aA)oided, interchangeably, as is perfectly appar-

ent from the following portion of said instruction

No. 5: "But you are instructed that in order that

such agreement may avoid the Dome Grroup location,

you must find that such agreement was entered into

prior to the consummation of the location." (P. R.

330.) Here the Court uses the words may avoid,

although he is referring to the agreement as to which

he had just used the word void; and he attempts

to sum it aU up by saying, "In other words, an asso-
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elation location may he avoided by any agreement

whereby one of the locators or other person or per-

sons is to acquire an interest therein greater than

twenty acres, provided such agreement is entered

into prior to the consummation of the location. " (P.

R. 339—bottom.)
Such contrary instructions could not but confuse

the jury on one of the most vital points in the case.

We repeat the question, What is the jury to under-

stand? Is, or is not, a knowledge or participation

by all the locators of the iniquitous scheme requisite

to establish the invalidity of the Dome Group ?

Plaintiffs offered and requested the giving of in-

structions on this point which were not contradic-

tory and which, as we believe, correctly stated the

law, but the offered instructions were refused and

exception duly taken. See Assignment of Errors

Nos. IX and VI (pages 9, 7, 44 of Plaintiffs' Open-

ing Brief).

Defendants contend that Rooney had no right to

intrude on this claim of one hundred and sixty acres

of the Dome Group Association because, forsooth,

Ridenour was in jDossession. If Ridenour was in

possession of one hundred and sixty acres, for whom
was he in possession—for Barnette and his accom-

plices ? If Ridenour can be held to be in possession

of twenty acres only, then of which twenty acres

was he in possession ? His workings were on Claim

No. 4. There was no valid location of one hun-

dred and sixty acres, and there was no valid location

of any part of one hundred and sixty acres, and it
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is not disputed that Rooney entered peaceably and

neither clandestinely nor surreptitiously, nor is it

contended that he disturbed either the workings or

the tent of Ridenour, or that he did not leave Ride-

nour room to work. Can it be contended that

Ridenour, having behind him no valid location, can

exclude all others from one hundred and sixty acres

of mining ground or from any particular part of

that one hundred and sixty acres except from that

part upon which his ''foot rests'"? With this

Rooney did not interfere.

The decision of this Court in Cook vs. Klonos did

not make the Dome Grroup a dummy—it but declared

it to be a dummy. The modified opinion in Cook

vs. Klonos conferred no right on Cook and Ridenour

—it but declared that under certain circumstances

therein specified they might wage that particular

suit; not that they would certainly prevail therein.

That case was decided with reference only to the

parties and the record which were before the Court.

The Dome Group location was a dummy—an in-

valid location—when Rooney located, whether it be

called void or voidable. Barnette could not, by tak-

ing one or two innocent men into his fraudulent

scheme, pre-empt one hundred and sixty acres of

the mining ground, and neither could Ridenour, no

matter how innocent he might be.

The six absent locators had no right on account

of the fraud; Cook and Ridenour had no right (so

far as outsiders are concerned, at least) hy that loca-

tion to any particular twenty acres; McGinn and

Sullivan had no rights, because their interests, if
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any, could only come through the absent locators.

As between plaintiffs and defendants, therefore, the

ground was not covered by any valid subsisting loca-

tion.

Eespectfully submitted,

LOUIS K. PRATT,
EGBERT W. JENNINGS, -K

Attorneys for Plaintiff in Error.














